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Official transcript of the International 
Military Tribunal in the matter of The 
United States of Americ the French Ree 
public, the >d Kingdom of Great Brie 

d, and the Union 
Socialist Republics against 
ilhclm Goering, et al, Defendants, 


o 


at Nornb March 1946, 


1 
100021300, Lord Justice Lawrence presiding. 


THE PRESIDENT: At the conclusion of the argument on the organizations, 
which the Tribunal anticipates will finish before the end of today's session, 
the Trin:mal will adjourn into closed session. Tomorrow morning at 10 o'clock 
the Tribunal will sit in open session for consideration of the applications 
for witnesses and docwrents by the second four ncants.e Will the Defend- 
ant's Counsel who was in the middle of his argument now continue? Dre Merkel, 
had you finished? 

DR. MERKFL (Counsel for the 

DR. LOEFFLER ‘Counsel for the 


i 


the defense, 


ostimatin:, > least four million 
people. As useful as the abdivision we that Justice Jackson gave his 
effect in terms of mmbers is not 


ef 3 


esterday, the SA wehr units and other 
BrOUpS, OT velong to the inner membership of the SA, so that 
so far only the i reserve has been exemptede 

But since, on the other hand, a temvor.l limitation was not made, there will 
proceeding, be include l who belonged to the SA during the twenty- 

four years of its existence, betwe its foundation i ne year 1921 and its 
cissolution in 1945, that is to say, a period of almost ; quarter century. All 
those who were at any time during that long period, members, are under 


indictment. 
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fe heard yesterday from the Proseoution that the criminal acts of which 
the organizations are accused are the same of which the main Defendants are 
accused, namely, crimes against neace, crimes against the usages 
of wer, anc crimes against humanity, as well as participation in the general 
cOnspiracye 

If we contemplate the possible participation of these four million people 
in these four passible categories of crimes S, then we sce the following: 


Crimes against the customs and usages of war are not held 


Prosecution nresentel an affidavit, sccording to which the SA also took 


part in watching concentration camps and prisoners of war camps, 
guarding of forecd labo bi according to the presentation of 
tion, this occurred only in 194 
total war taking place at that time, and 
time the SA committed any excesses or mistreatment 
all the cruelties of which we have heard here i ‘uments and through 
sses, the SA, with its four million members, was never concerned.e The 
offenses against humanity of which À is accused by the Prosecution, 
and of which individual member. in the course of almost a quarter century 
have been guilty, can in no way be compared or equated with the serious crimes 
against humanity of which we have heard nOWe 

The other point brought up by th Prosecution, namely, the occupation of 
union property, happened on the instifation of Reichsleiter Lev, who used the 
SA for this operation, ord this happened after Hitle s seizure of powor. 

The Prosecution also di 10t ass at i execution of this oreration 
any ill treatment, excesses violent actions took place. In connection 
with + pizure pow j he Spring of 19 that individual 
occurred, and that Roscmann and Klout r, according to the affidavit submitted 
by the Prosecution, were in connection with those events beate is certainly 
deplorable, but such excesses of incividual peonle are unavoidable in such 
movements involving millions of people and are hardly designed to serve as 
grounds for declarine the wholc organization criminul,. 

The participation, finally, of the SA as fuard troops in concentration 
canpe is, according to the presertation of the Prosecution, a mique exception, 
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and it ended anyway in the year 1934, 
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1y in Points 1 anc 
wer 


that the 


SA was a 


principally voluntar; 


tara i 


membership. But, particularly in the case of Points 3, 4, and 5, we must 
strenuously object to their ppplication to the SA, Number 3 requires that 
the organization pursued objectively criminal aims in the sense of Article 6 
of the Charter. 

The millions of people, if they were to be heard here, would testify that 
neither in the program nor in the speeches of their leaders had they recog- 
nized that they wore called uppn to carry out such goals. hether the leaders 
of the SA pursued such sonls in socret, that the individual member is not in 
a position to juise. ‘thether such criminal coals were pursued secrotly by 
the leadership of the SA, it is possible that this be determined only by the 
high court, and only after the archives have been opened, aftcr the witnesses 
have testified, and that the whole framework should be laid open to the 
perusal of the Court. 

Now, point four of the Prosecution's ‘efinition, if I understood Justice 
Jackson correctly yesterday, requires as a definition of the criminal nature 
of the organization, that the crimes and methods of these organizations had 
such character that a reasonablo nal man can be accused to having known of 
these things. 

I should like at this po vo emphasize particularly that I, in colla- 
doration with my colleagues, Go not accent this definition as adequate for it 

a member can then be 
nature of the organization but reasonable care should have enabled him to 
recog nize that criminal nature. I lmow of no penal code ina modora. state 
n which negligence, even of a serious nature, is sufficient grouns to prove 
guilt in a serious crime, as of a crime of a nature so serious of which these 
people are accused. Suc’: a crime can only be committed intentionally. Per- 
hans the Prosecution can later on the grounds of the knowledge of the particu- 


lars make some statement on this matter» 


This point secms particularly irportant to me beoause there is otherwise 


the danger that the Justices, particularly the Anglo-Saxon judges, will apply 
the political standards of their countries to German conditionse The sober 
political instinct that is characteristic of the citizens of England and 


america is lacking the Germ Se Ye are a politically immature people, 
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misled and consequently susceptible to political seduction. The Court should 
take this 


into consideration in passing its judgment on the good faith of the 
various organizationse 


According to the previous impressions that the Defense has derived from 


its visits to camps, from a large number of letters and so on, 


a vast number 
members are eonvinced that they did 


not belong to any criminal organizae 
tione Among other reasons are the following subjective ones, 


It was generally known and as is shown in Document 1893=PS 


page 365, it is 
specifically stated that only those would be accept 


ted in the SA whose character 
are altogether unobjectionablee It is statec verbatim, and I quote, 
“unobicetionable hehavior and referencese" fhe members of the 
they know of no case in which any criminals or band of conspirators require 
such entrances requiremsnts. 


It is part of the nature of a conspiracy that it should be held 


d secret and 
that its criminal goals should not become known to the enemye 
of several milli 


lons,is, by its very 


An organization 
nature, not 


carry out a plot, 


anndraaea HI 
addresses t 


Sus that they wanted to main- 


hey pointed out that Germany, without 


center of Europe, was no more a 


mend) Y 
Ula 


diplomatis recoratti 


1 2 


= ss 
as n 


not simply 


p 


oreign 


wovernnent if that 


command 


s eis between the two organizations. 
But the entire > i 2s strictly secret and it is stated that 
iuleeb, in order to camouflage himself, shoulda not wear tho SA uniform. 
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How, I ask, could a single SA member know anything of such ev rents? 

I have here mentioned only a very few points that I bring forth in the 
interests of the SA memberse The Defense wishes to make no gra ituitous 
assumptions se 

I simply wish to state that the members of the SA were never aware that 
hey were members of a criminal orgonizatione Also the criterion set up 
yesterday by the Prosecution to define a criminal organization, the close 
connection between the main defendants and the SA, is in the case 
organization so difficult to establish as in the case of the Sie 
at first, sound very surprising since of the main defendants here siz were 
high members of the SA, Nevertheless, a closer scrutiny shows that their 
connections were in no case close connectionse Besides Goering, none of the 
main defendants ever had command authority over the entire SA. The rank that 


ndants had in the SA vas an honorary 


Prosecution, in its recent summary of the criminal elements, has 


mentioned only Goering's connection with the SA but even Gocring's connection 


with the SA curiously enough is very slight and is confined actually to the 


~] 


period of three-quarters of a yea 1t is for nine months, mainly from 


February 1923 to Novembe 923, that is to say twenty-seven years “£06 
Oo c s ` A ‘5 nds p a ned ayt Rei 
Goeri was never, a 3 vecused 3 ( of the Indictment, Reichs- 
errore Rather in February, 1923, Goering was 


commissioned with th omand of the Sturmabteilung that the Party had at 


that timee 
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Goering led the SA until the November Putsoh of the 9th of November 
1923. After that, his command over the SA vanished and was never revived. 
Later, Goering received from Hitler honorary leacership of the Stancarte 
Feldherrnhalle. He was, however, not commander cf this unit. 

The difference between membership in and command of a regiment 
must be generally known, I do mæt have to dilate upon it further. 
Honorary membership is a purely decorative function. The tasks that 
the SA had to carry out under Goering in the year 1923 were safesuardin; 
of meetings. It cannot be asserted that at that time the Si, along with 
Goering, had anythin; to do with planning the crimes stated in Article 6 
of the Charter, or that those acts hac already been fc 
have been anticipated at that tires It also cannot 
after the year 1923 Goering mace use of the SA for the cxecution of any 
criminal ;lan. 

The man who le? the SA from 1930 to 193h, 
oponent of Goerinz's. After his death, the 
led by Victor Lutze, and then, until its 
Schepmam e 

according to Paragraph 9, Subsection 1 of the Charter, an organiza- 
tion can only be comemned in connection with an acticn on account of 
which one of the main defendants is being trie’. From the legal and 
reality point of view, I have the sravest coubte whether the events I 
have just spoken of suffice for the requirement cf the Incictment. I 
ask that the Hi>h Court not look upon Gcerins's activities as honorary 
member of the SA 23 years aro as criminal. On the other hanc, this 
entire event was settled by the amnesty of the democratic »overnment in 
Germany at that time, which amnesty wes ranted to the Si at that time. 

iparent to the Hich Court that in the case of any or ani- 
gation, and certainly in th case of the SA, inclusion among the numbers 


of the criminal organization coes not correspond to reality. Lar-e 


circles in forei,n countries, particuarly those who ha? to leave Germany 


in 1933, knew nothing of the complete chan:e of structure which the SA 
went through in the following years. The foreisn countries heard, from 
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every iieichsta- nctinc, "The Si marches," whereas, as a matter of fact, 


l March-j.m Rw2 


it hac lost all political influence, and in its size had become 
numerically Snormouse It was lrecisely for that reason it had become 
innocuous from any conspir torial point of view, nor could it have been 
used for any criminal act, 
I refer here to the statement made by Colonel Storey in hi, presenta- 
tione This is on rece 1546 of the court record. 
"The or-anigation by which the Sj was then completely excludea 
from political life was, as everyone knows, the SS, and thi 
in connection with the so-crllec Rochm Futsch in the y 
was |Yecisely the Si and SS who confrontec each other always 
2 fact that in the interests of truth .sh ula not 


remain unmentioned. The opinion of the SA is, for 
he Germans, cven un ‘er National Socialism, a 
and this hes alre: 'y led to contradict ry 
occurrences the eliminati f which by the Prosecution or the Co 
would) be hint ly 
This is the tim to point out the followings Tho Så, up 

higher ranks, is not sus ceLtible to bein taken into cus tody, 
distineticn to the other or-anig ations. he new Denazificati 
which, after these thins were talked over with German circles 
Military G vernment, came into effect and which is now law throuchout 
the American Z ne, re ards all SA membe S in the lower ranks, 
that of Sturmfuchrer, neither as activo Nazis nor as criminals, 

american Zone, the laws resarci whe can vote have now been 
formul ted, and under th Se laws in thousancs f German communities 
Vv tins took place under the direction of the Wilitary Q vernment , the 
Sim le SA members. e far as they were n t Farty members, were not 
simply actively ermitted to v te, ‘ut the same Leo, who are here ace 

fcre the Court cf sericus crimes, at the same time, arecorein: 

valid law, could ri ht now be chosen as Comm ity Councill-rs, 

Spoke .ersonally two weeks a 2 with an SA man and asked him whe ther, 

on the request of the Court, he had reported here for interro ations He 


reported that he saw no reason for that because in themeantime ho had been 
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elected and approved as a Comunity Councillor. 

The regulations of Law Noe 30 resarding the organization of German 
communities, 30 December 1945, Paragraphs 36 and 37, in which elixi'i lity 
to be elected is defined, state also the fact known in all Germany, but 
apparently not in foreign countries, concernin:; a sinple Farty member 

active political life, any mcre than the ,urely uninfluential 
Si mane Whcever was a member before 1937 cannot vote, and whoever was 
a rarty memcer cannot be elscted. 

The relationship between Farty members, who are not being indicted 
here, and the Si members, who are indicted here, is as follows: 

If at the time of National Socialism one w: litically suspect cne 
could, with ut difficulty, becse an SA member, but under no circumstances 
a Farty member “Secause, in relationship to Party members 
political requirements were mace than in the case of 
Ther: were certainly many SA members wh: | nec to this crcanization 
only in order to remove the blemishes of their susvect political life. 

Hish Tribunal, I have tried, by the examples I have presented here, 

varticular].y in the case of 
that concerns up to millions ¿f sim le 
Sa men, if these milli of people are declared by this Court to be 


criminal. 


The opinion that Justice dacks« 


abstract jud iment with no ? ishment mentioned -- I cannot agree with that. 

I knw that hundreds anc 1 anc A members, mless hmer-on 
who weren't even members of the Farty, have been inculpated, and théir 
existence and income will 
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be endangered by the passing of this verdict. But for them to be banned and 
lealt with as I have just described, the verdict of this Court would be 
enough, 

It should be pointed out that the SA lacks the right to legal hearing. 
The evidence being submitted is not direct evidence. A Court does not 
decide the fate of lifeless forms or organizations that have long since 
ceased to exist; it passes judgment on living, human beings, and no court 
should fail to look those in the face whom they are considering condemning 
A good court is a good judge of character and can judge, by having the 
person in front of them, whether he is a criminal or not, 


wT 


No criminal procedure at any time has passed judgment on an organization 


J 
or allowed such a passing of a judgment. 
prosecution regarding conspiracy certainly define to a large extent the 
participation of members in a conspiracy, but two requirements were made 
even in these case Firstly, the ber must know that he is party to 
criminal piot or conspiracy; and secondly, the Indictment is not directed 
toward the conspiracy as such, and it is not t! onspi y that will be 
condemed but the individua 

It is the conviction of the defense that the Charter did not want to 
stand in contradiction to these legal principles of ell states. 


The late President Roosevat, who can be considered as the 


father of the Charter, in his greatest specches, particularly in that of 


the 25th of October, 191, and others, clearly stated that the leaders 


shall be judged. 

Permit me to read two sentences from the book of the addresses of 
Franklin D, Roosevelt, published by the Government of the United States. 

te fron the speech of the 25th of October, 191: 
s have long recognized the principle that no one 

shall be punished for the crimes of another." 

The second quotation is from the speech of President Roosevelt on 
the 7th of October, 1942, and I quotes 

"The nunber of those held guilty will, compared with the total 
population of the enemy countries, undoubtedly appear extraordinarily 
slight. The Governments of the United States and its Allies intend no 


reprisals, but we are determined to punish the leaders as they deserve 
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be endangered by the passing of this verdict. But for them to be banned and 
dealt with as I have just described, the verdict of this Court would be 
enough» 
It should be pointed out that the SA lacks the right to legal hearing. 

The evidence being subnitted is not direct evidence. A Court does not 
decide the fate of lifeless forms or organizations that have long since 

ased to exist; it passes judgment on living, hunan beings, and no court 
should fail to look those in the face whom they are considering condemning. 
A good court is a good judge of character and can judge, by having the 

in front of them, whether he is a criminal or not. 
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No criminal procedure at any time has passed judgment on an organization 


or allowed such a passing of a judgnent. The laws cited yesterday by the 
prosecution regarding conspiracy certainly define to a large extent the 
participation of members in a conspiracy, but two requirements were made 

Firstly, the ber must know that he is party to a 
criminal plot or conspiracy; and secondly, the Indictment is not directed 
toward the conspiracy as such, and it is not the conspiracy that will be 
condermed but the individual participants, 

It is the conviction of 
stand in contradiction to these legal principles of all states, 

The late President Roosev8t, who can be considered as the spiritual 
father of the Charter, in his greatest speeches, particularly in that of 
the 25th of October, 191, and others, clearly statod that the leaders 
shall be judged. 

Permit me to read two sentences from the book of 
Franklin D, Roosevelt, published by the Government of the United States, 

zı the speech of the 25th of October, 19)1: 


s have long recognized the principle that no one 


hall be punished for the crimes of another." 


The second quotation is from the speech of President Roosevelt on 


the Tth of October, 1942, and I quotes 

"ihe nunber of those held guilty will, compared with the total 
population of the enemy countries, undoubtedly appear extraordinarily 
slighte The Governments of the United States and its Allies intend no 


mass reprisals, but we are determined to punish the leaders as they dcserve 
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for the planned murder of thousands of innocent people and those deeds of 
terror for which they are responsible, and every Christian principle that 
they have offended." 

To these types of considerations there is also a technical one that 
must be considered. 

The Tribunal's decision regarding the organization will affect 
millions of peoplee It will put these millions of people in a twilight 
zone of banishment which will only be ended after the subsequent trials 
have been held. Until that time every individual is under serious suspicion 
of being a criminal, since it is questionable whether he will succeed, in 


the subsequent trial, in exonerating himself. But since an individual 


person, with such a frustration, would probably not be able to re-center 


is profession--and until he is exonerated will be excluded from the ranks 
of honorable citizens==-we are depriving him of the right for such a 
subsequent trial, and we do not have the right to do so. 

I believe that Justice Jackson will agree hi But if, as 
prosecution requires, seven million members of organizations should ! 
affected by the judgement of the Tribunal, and so be condemned to this 
twilight region of banishment, then millions of subsequent trials will have 
to take placce We shall have to assume that in one year, perhaps, a 
hundred thousand trials willImve to be carried oute I believe that that 
is a very conservative estinatc. 

Our German courts will not be able to help out in this. They are, 
as everyone knows, greatly overworked since they have now only a small 
portion of their previous personnel. The courts, for these millions of 
cases, will probably have to treat those first whose criminal nature is 
mab suspecte The others, for whom it is a question of their existence, 
will defend themselves with all the legal means at thcir disposal. It is 
probable that the person who is really imocent will have to wait years, 
even decades, before he will have an opportunity to exonerate himself and 
so rehabilitate himself. 

I believe that the possibility might have existed in some way or 
another to find a way cut of this dilemma if the Control Council had passed 
the necessary laws, since the suspicion arises that the organizations 
mentioned have comnitted crimes against peace and humanity. Consequently 
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the courts have the right and duty, for those of whom it can be proved tha 
they were participating in these crimes in any form, to call them to 
judgment. 

If such a formulation could be found, then I believe that both the 
prosecution and the defense would recognize in that a just solution. This 
problem would then be limited to those who actually could have guilt proved 
against theme 

The defense objects in no way to the punishment of those who are 
guilty, provided that their guilt is once and for all determined in an 
open trial. 

Should the Court decide to pass a verdict against the or ganizations, 
as the prosecution has requested, thon I ask, for the reasons that I have 
just given, from the picture t that the prosecution will now draw of the case, 
that the condemnation of the SA should not be pronounced. 

The point of view that Justice Jackson outlined in the case of the 
other organizations--for instance, the various murders and crucltics, where 
the individual perpetrators can no longer be determined--this consideration 
does not apply to the SA, The few excesses which, according to the 
presentation of the prosecution, took place, did so only in Germanye The 
perpetrators are known. Individual regional courts have already instituted 
procecdings against these people. 

We have heard, for example, that the City of Bamberg took action 
against the destroyers of the synogogue, anc that the perpetrators of these 
deeds, on the 10th and llth of Novombor, 1938, were called to trial. 

Should the Tribunal be of the opinion that the SA as an organization 
should be condemned, then I ask 
use of the right which both the prosecution and defense recognize as 
theirs, to limit the condemnation in terms of classes and timce 

A very important discrimination is to be made heres For one, the oh 
members who, after the accession or seizure of power in 1933, entered the 
SA, joined an organization that had State approval. Certainly a state 
authority cannot make a matter of law the commiting of crimes against 


humanity. But the question of finding out who is 
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guilty, nevertheless, plays a considerable role in the question of 
whether or not the perpetrator acts outside the laws enforced, and 
against the positive law, or whether his acts, although they may offend 
against a higher order, do not, ncvertheless, stand in contradiction 

to the laws of his country. 

Of the SA members, thosc, at any rate, should be excluded or 
exempted who entered after 1933, and cf whom it can be demonstrated 
that they took no part in the cvents of the 10th of November, 1938 

In regard to the distinctions that should be made in terms of 
categories, I should like to request a double limitation. First, 
Single SA members up to the rank of Sturmfuchrer should be exempted 
under any circumstances and, wherever possible, soon. 

I mentioned previously why, in the interests of justice, at 

in the American Zone, this appc advisable to me, Perhaps- 
and I should be very glad to sec this--Justice Jackson would have the 
kindness to give this matter his personal consideration. 

I have expressed the desi for such limitation because in this 
way the number is considerably reduced by a large number of innocent 
hangers-on, and also the technical difficulties, which seen almost 
insurmountable, would be considerably lightened. 

The Prosecution yesterday was kind enough to exenpt the 
Wehrmannschaften of the SA. In the in ests of justice and equality 
before law, which apply to this high Court, all tnose special units 
that only performed organizational functions in the SA should also 
>e separated from the SA. It is here a question of the larine SA and 
the Reiter SA. 

The Court has a number of applications before it, and it is well 
known in Germany that precisely the S we concerned with sports, 
on the one hand, with horsemanship and the holding of tournaments, 
and that these were their prime interests. When the Party achieved 


power, it attempted to take over all the sport life in Germany. 
p , F is y 


Consequently, the various sport groups were affiliated with the SA, 
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but they had nothing to do with the SA's political activitics. 
Organizationally speaking, they were subordinate to the SA, but thoy 
vere actually a completely closed group within the SA. 

None of the main Defendants here present was ever a member of 
one of these sporting groups. Mombeors of the Higher SA felt themselves 
to be at a particular disadvantage because the N. 

N. S. Fliegerkorps, with perfect right, are not here indicted, 

since their sporting character was recognized. The N. S. Kraftfahr- 


NT 


korps and the N. S. Flicgerkorps were, however, until the year 1934 
exactly as in the case of the Reitorkorps, subdivisions of the SA. 
The N. S. Kraftfahrkorps had the same duties as the N. S. F sorkorps. 
he other hand, could not withdraw itself 
from this iti influcnce, and only succeeded in cstablishing 
itsclf in the y 936 as self-contained unit. However, it still 
renained connected in its leadership with the SA; through the Chicf 
of the SA it was organizationally connected with the SA. 
About a hundred thousand persons who enjoyed sport opportunities 
ted, but they never took part in 
which the SA is usually identified. 

Even after the first world war it was obvious that the horse had 
no further role in war; 5 t e Kraftfahrkorps and the Flieger- 
korps, the T LC tated cht, the non-political nature 
of these Organiza 

I should be thankful to the Prose ion if the cases I have 
mentioned would be reviewed again by them to see whether or not the 

the case of these Organizations 
as in the case of the SA Wehrmannschaften and the SA Reserve. 

I mention last the SA Mochschulsturme, for this reason, that 
1lmost without exception they were simply Organizations for such 


a 


students who, without any proof of activity in such Organizations, 


would not be admissible to state examinations,» 
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In conclusion, I should like to say a few words about the recruitment 
of SA members, Most of the members of the SA are now free. If only a few 
so far have written to the Court, this is almost explicitly to be traced 
back to the fact that since the SA is generally considered in the country to 
be harmless, they can hardly imagine that a Court with the experience and 
significance of this Tribunal could reach any other conclusion but that one. 
This, however, the Court should decide against the SA. 

Then I should like to refer to the application made yesterday by 
the Prosecution to the effect that the members should make an effort to appear 
in their own defense. I refer to remarks made by the Defense Counsel for 
the Leadership Corps, that direct contact between Defense Counsel and his 
clients is here lacking. In the case of the SA and their people, a subsidiar 
authority should be appointed, for the various departments to carry out 
different trials against merbers of the SA. Every individual member of an 
organization could, with the help of this official, answer those questions 
to the Court which are to be found relevant. In a way, we were glad to hear 
Justice Yackson's statement yesterday. If T understood him correctly, he 
stated that in the trial of the organizations, because of its fateful 
importance for millions of people, the consideration of justice is much more 
important than the consideration of speed. 

I should therefore like to make reference now to the statements made 
by the Defense for the Leadership Corps, that the trial of the organizations 
snould be viewed from a different point of view from the trial against the 


main Defendants, 


Members of the Tribunal, I am at the conclusion of my remarks. 


should like, however, to reply to the words uttered by Jackson at the 


beginning of his address, He said that for the first time in history a 


modern state had completély collapsed and that this capitulation presented 
the victor nations with completely new problems; that the most important 


thing was to destroy the structure of those organizations and to prevent this 


country from ever again waging aggressive war. All persons of good will 


must welcome this goal and will Support Justice Jackson, but it is questionable 
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whether this is a correct means toward that end -= to condemn all organization 


members as such, involving millions of people. 


I ask the High Court to consider that there is hardly one family in 


the whole country who does not have near relatives that were in some way 
connected with one of these organizations at some time or other. The 
organizations are dead, the system of terror and lying has disintegrated, 
millions of deceived people have turned away from those who led and seduced 

but if now they find themselves branded and ostracized, the effect 
would probably be the opposite of that which we all had hoped for. 

Justice Yackson correctly pointed out in his speech yesterday that 

he Control Council believed == and we are in favor -= that in the problem 

of denagification, in this case previous experience should be helpful, namely 
that a schematic treatment of such a problem is an offense against one's 
sense of justice and consequently a challenge to solidarity. The individual 
hanger-on of an organization would in such a verdict find less ma 

of justice than an active revenge; but the leaders could conceal their real 
guilt behind the backs of millions of people. The effect of such a verdict 
would consequently be weakened and would not any longer be that of just 
punishmente 

(A recess was taken). 

DR. LOEFFLER: I ask the Tribunal that I be permitted to make one more 
remarke 

In my previous motions, I did not mention an entire group, that is 
the Stahlhelm, and only for the reason that according to my 
the Stahlhelm organization after the accession to power was absorbed in 
its entirety into the SA. my opinion, it was included in the 
declaration made yesterday by Justice Jackson to e:clude certain groups. 

DR. BABEL (Counsel for the SS and SD): May it please the Court, 
also in the interest of a speedy trial I wouldhave considered it essential 
that the [Tefense should take a position on the statements of the Tribunal 
and the Prosecution and that only then, when the numerous statements 
of the Prosecution will have been received in writing by the Defense, will 


the Defense be in a position to take a conclusive attitude toward all the 
Soe 
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questions. Since a number of Defense Counsel for the organizations have 
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already spoken, I see it is necessary to do the same, in so far as I am in 
a position to do so at this time, and consider it necessary and essential, 
The Tribunal desires to have a discussion in order to formulate the 
legal definition of a criminal organization and in particular an e xamination 
of the problems which facts are needed to declare an organization a criminal 
nee It is now believed that a final, conclusive and basic definition of 
this entirely new concept can only be given at the end of the procceding, 
after collecting and examining all necessary factual material that has come 
before this proceeding. The Prosecution has already presented the definition, 
but there are a series of objections, because the legal attitude is one that 
has been formed in other countries outside of Germany, under different 
circumstances and it is all fraught with legal consequences, since the 
Tribunal is right now in the full view of the Geman people and the entire 
worlde 
4mong the organizations which are now under indictment there are 
mostly large mass organizations, without their om will, which would have 
come from the masses, which have aims and purposes which were given by the 
Party policies, and activities prescribed by the Party. All that has 
developed to national dimensions, For some of these organizations a just 
definition can only be found if all elements concerning the purpose, the 
will and the actions of these organizations and their members have been examined 
Considering the basic difference of organizations which have been and 
are now under examination, it is questionable whether it can at 
possible to apply the fundamental ideas for the jucgment as to these 
organizations. The Prosecution and Defense are agreed that the indictment 
is directed really not against organizations, which do not exist any more, 
but in reality against the former membership. Likewise, we can assume that 
the agreement exists on the fact that the Tribunal in principle will give 


to the members an actual possibility, not only a theoretical one, of being 


heard on the question of criminal character. That follows, a fortiori, 
= a 


n 


Since according to Law Noe 10 the possibility of the members making any 
objections concerning themselves and the organizations is excluded, 


If the Tribunal measures the responsibility of the entire organizations 
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as the responsibility of the individuals, there exists a danger of a generali- 
zation which in its extent would be much worse than the so-called Sippenhaftung 
of the Toird Heich which included innocent members of the families in 


proceeding against a menber of the family which was accused of criminal acts. 





From the definition of a criminal organization there comes the 
necessity to have known about the intentions and the actions of the 
organization as a member and it-is identical with the principal laws of 
justice and dignity that before any individual be tried--all the more before 
the trial against millions<-that they should be informed about the 
indictment individually and that they should individually have the 
opportunity to be heard. 

This demand becomes tremendous in consideration of the serious 
consequences with which these members are threatened in case of a verdict-- 
loss of property, long punishment, loss of liberty and even the death 
penalty. 

Lastly, the hearing of all members is essential also for the following 
reasons: 

For the development of this legal definition of a criminal character, 


1 + 


it is necessary to have an unlimited collection of legal material, The 
defense does not ignore the fact that these principal demands regarding 
the extent of the trial provide tremendovs difficulties. The extent and the 
duration of the trial, hc should not reduce the thoroughness of the 
procedure but should ine: 

Tribunal, there are businessmen who are owners of 
several firms, If, now, the owner of firm uses one of them to pernit 


criminal acts, can we say that the other firms and their emp-ioyees are 


don this principle, I consider it absolutely essential to point 
out wich organization. according to the reasons given by the Prosecution 
so far, are affected by the accusztions against the SS. They are, first, 


the General SS, the Allgemeine SS. At the beginning of the war, about 


550,000 mene In this number there is a variety of special units: horsemen, 


motornen, despatchers, and many other units. 

Second, the Waffon SS, of which, at the end of the war, there were 
still uncer arms about 600,000 men. In this entire number of Waffen SS ther: 
were about 36 divisions of the Army and a large number of reserve units, as 


well as all those who have been dismissed from the Waffen SS for several 


i NN 
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The verdict in this trial would affect the honor of the dead and the 


fate of their relatives, so that, also, the dead should have to be 


included in the number of those who are affecte by a verdict in this trial. 
The total number of members of the Waffen SS, especially including those who 
have been dismissed as incapable for war service, would be a multiple 
figure of the one I have given. 

On the basis of examinations which are on the way, the Defense 
will submit still more material, unless this is being done by the 

my opinion should submit to the Court this material 

which would be helpful, 

Third, the Death Hoad Unitse Before 1939, about 6,000 mon. 

Fourth, SS Verfuegungstruppe, Leibstandarte Adolf Hitler, Before 1939, 
about 9,000 men, 

Fifth, Honorary Lead o 4! ose number is supposed to be 
very larzo. r instance, the present lead of tre Reichsnaehrstand, 
Bauern Fuchrer, oll the way down to the Reich Peasa eaders were mostly 


ae 


nominated honorary leaders of the SS, There are simil onditions with 


many, without their cwm doing, had becorne honorar- aders of the SS, withow 
being able to do ayting again Lt. Meny leavers also of the Reichs Comba 


League recce 


there were (a) the 
special wits Traffic, Accident, 
Gendarroric, 
country, including small villages and 
and l their servi nce Napoleon's time without considerable 


changee To do traffic servico, there was a motorized unit. (c) 
Schutzpolizei, police of small villages and tows. (d) the Order Police. 


(e) the Fire Police. (f) Technische Nothilfe Units. 
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THE PRESIDENT : Dr. Babel, you are going rather fast if you want us 
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to take down these categoriese 
DR. BABEL: Mre President, I will present a copy to the Tribunal 


containing all these various unitse 





+ 


1 Morch-M-DMR-5 

THE PRESIDENT: Personally, I prefer to understand the argument 
when I hear ite 

BABEL: May I continue? 

FRESIDEIT: Yes, certainly. 

BABEL: I repeat, a technical unit, the Technische Nothilfe; 
the Freiwillige und Pflicht Feuerwe.r, which is the firefighting units, 
police and gendarmerie, the air warden police, security and auxiliary 
service, and the Stadt and Landwacht. 

Further, there were among the Ordnung Polizei the following central 
institutions; the hospital of the police, the police officers!’ school, 
the technical police school, the police sports and riding schools, police 
and gendarmerie schocls, the fire fightin schools, the automobile and 
traffic schocls, air warden teschin: staff, laboratcry and teaohing 


institutionse 


In 1942 211 the sc individual units cf the Ordnung Polizei, including 


the troop police units, comprised about 570,000 mn. If we follow the 
Prosecution, then all these groups mentioned, institutions and organiza- 
the S&S. 

Eleventh: 411 the units of the Security Folice which did not belong 
to the Gestapo and the SD and whic, as such, were indicted; tht is, 
officers and employees of the criminal police. 

Twelfth: The Volksdceutsche iiittelstelle.e 

Thirtecn: The offices of the Reichskommissarinxt for the Strengthening 

f Germanism. 

Fourteens National Political Schocls. 

Fifteen: Lebensborn, Ee Ve 

Sixteen: The SS Female Helpers. 

All these groups, institutions, and sub-or-s;nizgations were under 
the acministration and jurisdiction of the SS. 

In conclusion, the Defense believes that in the entire circle of 
the §S under the indictment against the SS are several millions; that the 
final verdict will alse affect the members of their families indirectly 
so that further millions will be affected perscnally, morally and 


economically. Since, besides the SS, the large organizations of the Sa 
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and the Leadership Corps are under indictment, a verdict aainst these 
organizotions would mean 2 discrimination arainst a considerable part of 


the German nation. 


according to Law Noe 10 cf the Control Council, every member may be, 


merely for being a member of an organization which has been considered 
criminal, punished with all punishments, including deathe That Law No. 
10 answers the question which has been put to discussion as to which 
objections could be mde in this collective procedure and which objections 
could be made later in the indivicual. This has been decided by 
mentioned law -- that the cbjections of defendants, for instance, who 
had no knowledce of the criminal nature of the orvanization could mt be 
accepted. It is, therefore, necessary that the extent cf the procedure 
in this trial shuld be stretched - ar as possible. 

It should be mide possible for the Defense, with regard to cone 
Clusicns which the Prosecution is drawin: nw, retroactively, to ccunter- 
act these conclusicnse The Tribuml has already, on the cecsion of the 
Submission of material a. sinst individual defendants, ruled to accept 
evidence if there is only the slichtes possibility of its relevancy. 

f the decision < /] ) for millions 


and their -familics, the admissi evidence to 
the furthest extent in order to facilitate a just verdict, in order 
tc clarify the facts and i; : tate what extent members of 
the SS were connected with any crimina according to irticle 6 

f the Charter, that would be absolutely : ESarye 

Concerning the question whether, based on the fact of the extent 

f the actions which the Frosecuti 2S mentioned, that the members 
knew about these thins, it would bi necessary to admit mtters of 
pro.f in a larse number eoncernin, the questi if and to what extent 


the members of thceSS knew abut its acti ns, and these facts will prove 


that the members of the S 3S we 1S 2 majority of the German people, 


did not know anythin: a these facts because they were kept hichly 
secrete 

The discussion which the trial has su--ested concernin the question 
of proof would mean that the Court vould come to a deeisicn on many ques- 


tions already now without the presentation of evidence by the Defense. 
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The law has not defined the fact of criminal orcanizations, That can not 
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be helped by the fact that proof wil- only be admitted from one side, 


for thereby the trial would exclude a large amount of counterproof. 

after what I have said, I believe that it will be necessary that 
the procedure should take into consiveration all elements which had to do 
with the decision of the question whether the SS is 2 criminal organiza- 
ticne 

Within this trial, however, which a ccordim: to the Charter, should 
be conducted expeditiously, expedition would not be possible. Therefore, 
I mye that the procedure against the SS and the be separated from 
the trial against the individual defendants. 

On 15 January 1946, partly for other reasons, I made that motion. 
ås far as I know, that has not been decided yet. I repeat this moticn, 
and it is this: 

On the basis of the procedure up to now I have come to the 
that the accusation against the ore-nizaticns of the SS anc the 
which I have been selected as counsclemand probably the cther crganiza- 
tions tneer indictment--within this trial is not possible for factual and 
legal reascns. 

First, from the legal point of view, I only say the following: 

4, The competence of the International Military Tribunal is not 

ivene On this I want to say that a few days ago I saw in a newspaper 

article that the objection of incompetence has already been made on 20 
November 1945 and has been rejected by the Court. I asked for a 
cory of the transcript of this date and also for the followin; days y 
and I have not received it as of this date Therefore, I could neither 
check -n the motion nor the reasons viven, nor the decision of the 
Tribunal. 

B, A penal procedure against an organization is not admissible, 


especially a:ainst an creanization which has been dis sol ede 
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Ce To select a defendant's counsel for an organisation which does 


not exist is not admissible and not possiblee Second, I am forced to make 


more detailed statements in order to give reasons for my motione 

On the 19th of November 1945 I was told that the International Military 
Tribunal requested my nomination as the defendant's counsel for the Leadership 
CorpSe I declared my agreement in writing. 

On the 20th of November 1945 I was told that I had to accept the defense 
of the organizations of the SS and SD On the 21st of November 1945 I was 
told again that I was selected as defense counsel for the SS and SD, and that 
I would receive the written declaration to that effect soone On the 23rd 
of November 1945 I received that letter, It was written on the 22nd in the 
English language, and a few days later I received, as requested, a German 
translatione This is the text of the letter and the translation which I 
have received: 

"According to the decision of the International ifilitary Tribunal, you 
are hereby requested in the case against Goering and accomplices to take the 
defense of the members of the SS, including the Sicherheits Dienst, known 
as SDe Motions filed with the General Secretary are to be made according to 
the decree of the International itilitary Tribunal." 

A few days later I reccived a file with about twenty-five letters from 
members of the SS and from relatives to the General Secretary of the 
International Military Tribunal. ‘hon I asked about my position and the 
position of these people who had mace these motions, I was told that 

the Tribunal in an adequate forme 

On the 23rd of November 1945 there was a discussion, a conference, 
during which a number of questions and suggestions about the duties and 
privileges of the menbers of the organizations were madc, and also about the 
defense counsel who had been provided for then. 

Beginning from the 28th of November 1945 until the 1l of December I 
have exanined applications by members of the SS and SDe At that time 
about twenty-five applications which I received daily, upon request, I had 
to return on the evening of the same day, and then I couldn't receive any 
morc, although I asked several times each day to get them. I was told 


every time that the Tribunal necds them and that they had not been returned. 
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When I received that folder again on the llth of December 1945 there were 
many more applications in therce 
In December 1945, according to the translation which I have reccived, 
the Tribunal decided that a member of the organizations in the Indictment who 
application to be heard concerning the criminal character of the 
was not to be considered as a defendant but was to have only 
the individual status of a witness, although he has the right to present 
evidence; furthermore, that defense counsel who are defending one of the 
groups of organizations ~ay, for this group or orgmnization, exercise the 
rights which, according to the Charter, are reserved for the defense of 
individual defendants. 
After the llth of Yecenzer, in a closed session of the Court, in which 


also counsel for the organizations were present, the Tribunal issued the decret 


of 17 December 1945, of which I reccived a German translation only a few days 


later. In this deerce the Court ruled that the respective defense counsel, 
that is, of the organizations, should only represent the groups and 
organizations and not individual applicantse From this day on only the 
extent of my duties was definitely linited and definede 
THE PRESIDENT: Can you hear what I say? The Tribunal would like to 
know what your ap lication now iSe The object of wis session is to have 
arcument from counsel for the prosecution and counsel for the defense 
order that the legal questions with rcference to these organizations should 
and what your personal experience during November 
to do with it the tribunal is unable to scce 
Mre President, before I started the rezding of this motion 
I pointed cut that already cn the 15th of January I mde a motion to 
separato the procedure against the organi ations, and there was no decision 
nade until nowe I have tried to repeat the reasons for this motion which I 
the Court does not think it necessary, I do not have to do ite 
don't sec any relevance in what you have been reading 


to us now cither to the question of whether there should be a separate trial 


or to any other questions with refcrance to the criminal organizationse 
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DRe BABEL: Mre Fresident, under the circumstances I will onit the 
further statoncnt, which is know to tho Court by my written application, 
and I will come to the end of what I still want to say as such. 

THE PRESIDENT: Dre Babel, the Court will, of course, consider the 
suggestion which has been made, I thihk, by other counscl for the organizatia 
as wll as the suggestion which I understand you are now naking, that it is 
necessary to have a separatc triale Tho Court will consider that. But what 


u have been saying to us does not appear to me to have any relevance to 


DRe BAVEL: Mre President, with my former motion I wanted only te point 
out the difficultics I had, since I was all alone anc had no assistance-- 
difficultics I had until I was at all in a position to dedicate mysclf to 
my real task; and also: at reason at t time, in my opinion, ny 
notion for separating the trial was woll foundede 

what I said tin I repeat now, at least most of ite Wha e read 
so far and what I still have written in my motion would have more meaning 
to it, but I will not read it now, since the question of the separation 

f the procedures has alroady been brought up by other defense counscle 
Therefore, I can also cypress my agreenent with the motions my colleagues 
have madee 

In this connection I would 1i o point out that on the 17th of Januar, 
1916 I made a motion to be relieved of the defense of the SD. I think 
I will nave to point out I have two points to this, because I am not 
speaking of the SA today, because I havo still becn waiting for a dccision 
on that notione After I receive a transcript of the 18th of February I 
will be able to say aome more about the question of the membership of 
individuals in the SS as to linitations in timc, and, as far as the 
organization is concorned, the question of voluntary menbership and other 
reasons, and the jurisdiction of the SS Oorpse 

In view of the tremendous amount of work which I had to do, it was 
not possible for me until today to make detailed statements about all these 
questionse I also want to say that the suj;gestions which have been made 


by the Prosecution and several of the defense counsel do not sven acceptabl 
= 5238 = 


i 





MM O 


Ac 


to me, because they mean a definite limitation of the defense, and that 


does not svem to be possiblce 
This is the end of my statemente 
T‘E PRESIDENT: The Tribunal will now adjourne 


coss was taken until 1400 hourse) 
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Official transcript of the International 
Military Tribunal in the matter of The 
United States of America, the French Re- 
public, the United Kingdom of Great Britain 
and Northern Ireland, and the Union of 
Soviet Socialist Republics against Hermann 
Wilhelm Goering et al, Defendants, sitting 
at Nurnberg, Germany, on 1 March 196, 
1400-700, Lord Justice Lawrence presiding. 

THE PRESIDENT: The Tribunal has decided to alter the order of 
procedure and they will therefore not sit in open session tomorrow but sit 
in closed session tomorrow, Saturday, and sit on Monday in order to hear the 
applications for witnesses and documents by the next four defendants in 
open session; and also, if necessary, on Monday to hear the other next 
defendants in order, their applications for witnesses and documents. 

Now, there is another counsel for the organizations to be heard, 
is there not? 

DR. LATERNSER (counsel for General Staff and OKW): The main sub ject 
of the discussion that has taken place today and yesterday, on the wishes of 
the Court, is the question as to what is relevant evidence in the case against 
the accused organizations, As a prelimina vestion to that articularl 

g p ry q s P y 
the concept of the criminal organization must be clarified. 

It is not the task of the defense counsel for the organization to 
hold down defense arguments -= that should be reserved for the later conclusive 
briefs == rather the subject of discussion is limited for the defense to the 
above-mentioned question of the relevance of evidence, and also to certain 
basic questions which must be touched upon for any valuation of the relevance 
of evidence in this case, 

According to the sequence the indictment is drawn up in, Dr. 


Kubuschok spoke first as defense counsel for the Reich Government. In his 


address he treated the general question associated with the decision of the 


Court on the 15th of December 1945. In order to avoid unnecessary repetition 


I should like in my statement to state my attitude, and like to refer in 
every respect to my colleague Kubuschok. I associate that with my request 
that the Tribunal directed particular attention to the content of the 
address delivered yesterday by Dr. Kubuschok, 


To the question of the definition of the concept "criminal 
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i organization", I should like to make a few short remarks and additions, 
It is obviously a well-considered provision in the Charter that the Tribunal 
can declare the indicted organizations all criminal; that in other words, 
it is not obliged to do so but can exercise its free and obligatory discretion. 
If the Tribunal comes to the conclusion that a declaration that the 
organizations are criminal would lead to impossible, untenable, and unjust 
conclusions or consequences, then the rejection of the prosecution's 
application would be simply a matter of course. 
It has already been stated by those who have spoken what enormous 
legal difficulties a declaration that the organizations are criminal would 
accomplish for the members of those organizations, and that also the vast 
majority of the innocent members would be affected by that decision. “So 
far as these consequences concern the members, it can not be asserted 
vigorously enough that all the members of the organization will be affected 
immediately by a declaration that the organizations are criminal. Insofar 
as the verdict of the Court is concerned it would be irrefutably established 
that they are accused of a crime, namely a crime of having belonged to an 
organization that has been declared criminal; That this membership is a 
crime is to be seen in all clarity in Articles X and XI of the Charter. 
in article X it is stated that the authorized courts of the individual 
occupation zones have the right to put on trial all members of organizations 
that have been declared criminal, It is further specified that in this 
trial the criminal character of the organization can no longer be disputed. 
if, in other words, the members can be accused because of membership in 
the organization, and if every indictment before a court can, of course, have 
only a crime as its object, then it is already established that membership 
in the organization is a crime, 


“urthemore, in Article XI of the Charter 


membership in an organization declared criminal is specifically named as 


a crime, That is to be seen in the words of the article itself, which reads: 


"Because of another crime than the membership in a criminal group 


or organization," 


In the same way, in the law passed to implement the Charter on the 
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20th of December 1945, membership in an organization declared criminal is 
aa called a crime, From this it can be seen that the declaration 
of the criminal character of the organization by the Tribunal will have the 
immediate effect, immediate consequences, for all members that they through 
their membership in the organization have committed a crime. That must 
necessarily lead to untenable consequences, 

It is not correct to say that these members can exculpate themselves 
in the subsequent trials in the individual military courts. If the mere 
membership in the organization is defined as a crime, they can object when 
they are accused only that they were not members of the organization, 

If Justice Jackson is of the opinion that they could in the subsequent 
trials object that they became members through coercion or through deception, 
the admissibility of this objection seems to be highly questionable, 

Justice Jackson himself pointed out that the appeal to personal 
or economic disadvantage could not serve as ground for such a coercion. What 
coercion then could be considered a valid excuse? According to German law only 
physical coercion could come into consideration here, and that only for the 
period of the thing. Here too the fear of personal or economic disadvantage 
could be no exoneration for the persons remaining in the organization, 

Thus a member of an organization declared criminal has in his subsequent trial 


only the possibility of presenting certain grounds of exoneration which might 


influence the extent of his punishment. The question is now whether according 


to the principles of justice these necessary Consequences are tolerable, So 

be nti. ge i . i 
far ås it is a question of innocent members, this question can be answered only 
with a decided negatione 


Justice Yackson is further of the opinion that 
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innocent members of the organization probably can not be found at all because 
it is simply not comnrehensible to a healthy human understanding that anyone 
would have entered the indicated organization without having known from the 
very beginning or at least from soon after the beginning what goals and method; 
the organizations were pursuinge This point of view might appear comprchensib? 
to the observer regarding it in retrospect, after the crimes of which the 
organizations are accused have becn assembled and exposed. That the attitude 
at that time of the members regarding the goals and tasks was or could have be 
entirely different can be doubted by anyone. If we accepted Justice Jackson's 
interpretation of this, then the provision of Article IX of the Charter, pro- 
viding for the participation of the members of the organizations in their 


criminal character, would have no meaninge 


It would be then entirely superfluous to permit any sort of proofs in that 


direction, and it would further be unnecessary to disouss the criminal charact 
As the Tribunal has itself suggested, if we should accept Justice Jackson's 
statement that according to healthy, human understanding all the members took 
part in the crimes recognizing them as such, then the provisions regarding the 
comnan conspiracy and common plan would suffice altogether as to declare all 
of these members on those grounds alone without exception guilty. Then the 
structure of the declaration of criminality and the formulation or the structu 
of its consequences would in no way be necessary that the declaration of the 
criminality of the organization is not necessary but could be assentuous, 
could be secon from the following consideration. 

Justice Jackson declared that no one was guilty of accusing all the member 
of the organization, and which would have precipitated a whole flock of trials 
which could not be dealt with in a generation. ‘hat will be done then is to 
seek out and find only those who are really guilty, and against them trials 
will be undertaken. For that reason it is not in any way requisite to create 
such a great circle of members through the declaration of criminality and fror 
it to accuse the guilty. This selection then may take place without the 
creation of this circle. But in an organization of many members there were 


obviously a number of innocent members is a fact that can not be disputed. 
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Not only the Charter contains this thought, but also the prosecution has taken 
it into consideration in that it wishes to exempt from any organization the 
category with less powers; and to do so is the obvious conviction that they had 
nothing to do with the crime, otherwise they would have been members or partici 
pants in the criminal conspiracye Besides this category, however, a number of 
other members come into question hore of whom one can not speak of as guilty 
in the lemal sense of the terms especially those people who did not concern 
thorisclves at all with the aims of the organization. All of these people woul? 
not only be dishonored by a declaration of criminality of the organization 
but sinply because of their membership would be punishable if they were indict- 
ed or called to trial. That they should be threatened or destroyed simply 
because they belonged to the organization and should be hurt in their economic 
life or defamed besause of this declaration of criminality I shall mention 
only in passings But again it must be asked whether all these consequences, 
according to the principle of all penal systems, according to which the 
innocent are to be punished, and nccorcing to the principle of material justic 
whether the Tribunal could accept the responsibility for such a judgment. Tha: 
must be denied s11 the more forcibly when if the verdict of the Court affects 


the members in such a way that they receive no legai hearin 


It has already been pointed out that the right to e .67al hearing is with- 


drawn from the vast majority of tho membor-: for teckuica! reascns, From that 
the unique situation arises that the Tribunal would pass verdict on all those 
members without knowing whether or not numerous innocent people would thereby 
be affected 

Justice Jackson further pointed cut that the procecdinzs here being 
promulgated is nothing new, but can be found in the penal codes of all other 
states ond particularly in the penal code of Germany, then this attitude can 
not at all be accented. The German, laws and legal precedents that we cited ar 
of an entirely different character from the structure of the Charter. Germany 
like almost all other states, knows of no such thing as punishment of organiza 
tions, but simply exclusively of the punishment of individual persons. No 


German judgmont was ever passed through which an organization as such was 
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was punished or was declared criminal. It is altogether possible, to be sure, 

that in the trials against members of criminal organizations the criminal 

character of the organization was stated as such in the reasons given for the 

judgment, but this statement had the effect upon the punished members and 
toward others who were neither accused nor condemned. 


tioned provisions of paragraph 128 and 129 of the Gorman Penal Code 


precisely corroborate the attitude taken by the defense, because they 


threatened exclusively the participation in an illegal union with penalty 


but not the union itself. 
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&isogy in those that were cited by the French there was è question whether 
only participation and membership in the organizations in question or whother 
those organizations having punishable purposes and means could be punished. 

å possibility of declaring the organization itself criminal i# not to be 
found in these laws cither. Tho French Prosecutor ci ited, first of all, 
Articles 265 and 266 of the Code Penale, The first provision fo 

construction of organizations with punishable purposes. Second, only the 
participants of such an organization were punishable, Also, the French law 
on the fighting units and civil organizations of the 10th of January 1936, 
have foreed these punishments only for the participants. The same is true 


of the other cited law of the 28th, 19h, which only provides for individual 


ove=niontioned laws allow the punishment of 


ccnsequently the report of the interpretation 


Gefense. If, cxecptionally, in Inglend and in Anerica 


1 Dat ? + 


can be punished, then that can only be done because 
criminals and always in such a way thet either the cis 
Naturally, it is also in this trial the 
presupposition of the Presecuticn and of the judgment that the organization 
such is represented in front of the Court and can defond itself, However, 
the proviously mentioned procedure, e organizations as such are brought 
not exist any 
never been the case in any country that organizations are 
declared. to be guilty or criminal and that, on the basis 
of the Court, all menhbers cf the 
It is this which is completely new and unique 
in contrast to previous law in any land of the world. 
believe I may state that England or America would never agree to pass 
their owm population, It is thereby pr that the 


declaration of criminality that the Prosecution demands would automatically 


lead to the above listed syllogism and entirely untenable consequences. 


Then it can be scen that the application of the Prosecution must be rejected 
in the name of justice. Thereby, also, the Charter that in no way obliges 


the Court to make 1 a statement, would not be offended; an injustice 
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would then be avoided, that could only damage the integrity of the decisicn 
of the Tribunal in presont and future times. 
uy presentation leads tc the conelusion that, firstly, the Court, for 
the above mentioned reason, principally must reject the declaraticn tha 
an organization is criminal or, secondly, in the other case, the concept cf 
the criminal organizations must be so understood that the innocent mo:bers 
are protected from the serious consequences, 
can only be brought abcut by a definition as suggested by my 
Kubuschoke Accordingly, also, the themes of evidence such as he 
presented yesterday m > be allowed if they are not irrelevant for the 
reason that for legal reascns tho application of the Prosecution shall not 
be granted. r the grow that I represent of the Ge nora cf the OKW, 
sory that following all proof, thomes should be permitted; 
of the group called here "The General Staff of the OKW", 
neither is there any such group nor is there any such organization. I shal 
justify that statement as 
(a) Justice Jackson is cf the opinion that a "group" is a larger 
concèpt than the concept "organization". 
but can simply be understood } 
who cecupied the highest and the higher conmand pc ‘he vere 
hisher officers of the military hierarchy as they are in every army in the 
world. «ny recog vole relationship between the members cf this group did 
not exist, T ionships cannot be assumed through the official 
contact they hac with cach other, nor than the actually existing chain of 


= na 
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Since, further, in the circle of those peopłe whe are included in this 
dictment has been admitted completely arbitrery, only on the basis of the 
neople in the period cf eight years cccunied official 
no union that could justify the assummtion that this 
as a unified groupe But it is absolutely essential to the concept of the 
group that, along with the purely cfficial connection, there should be also 
a unifying elemente 


ides the Chiefs of the General Staff, the arny, 


force, none of the individual people in the group bel¢ nged to the General 


iN 
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Staffs The General Staff of the Army and the Air Force--the Navy had n 
General Staff--were subordinate to the Chief of the General Staff, consisted 


of the General Staff officers who acted as assistants to the higher 


military leaders. Consequently, the indictment has given to this imaginary 


group a false and misleading designation or name. 
Second theme: I here apply arguments delivered by Kubuschok to the 
theme of the General Staff and the OKW, The occupants of the offices in 

group a ot as voluntary menbers of the group nor did they romain in 
the group voluntarily, The admissibility cf this theme of evidence is 
necessary for the following reasons: 

(a) Justice Jackson stated 3 yesterday that the entrance or the merber- 
ship to a group must be voluntary. This present condition does not apply to 
the group which I represent. The indicted higher military leaders for 
the greatest part had precedence in the Kaiser's Army, 
before 1933 in the Roichswehr of the Weimar Republice They did not join any 
group but were officers of the Wehrmacht and achieved a position that they 
were not at liberty to choose, only cn the grounds of their military 
achieverionte They wore not at liberty, without offending against the rules 
of military obedience, to withdraw from these positicns that they occupied. 

Thirdly, all themes of admissible evidence are to be allowed which are 

of the argunents to the arguments and accusation 
General Staff and the OK These points could be 
brought about in this way: 

Firstly, a nuber cf participants should delive Wo davits, 
from the contents of which conclusions could be drawn regarding the typical 
attitude of a certain nusber of those involved. 

Secondly, incivicual typical representatives of the group could be 
interrogated about the themes of relevant evidence that has here been 

before the Tribmal. 

Thirdly, every other sort cf evidence cf probative value should be 
admitted as far as it is nece 

These proofs must for the tine being be left to a decision later on, 
to the complete extent, as Justice Jackson, during the 
Prosecution sugested, on the lth of December 1945, that for today a 


binding cecision reg zarding the relevancy cannot yet be reached. Whether this 
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Staff. The General Staff cf the Army and the Air Force--the Navy had no 
General Staff--were subordinate to the Chief of the Gencral Staff, consisted 
of the General Staff officers who acted as assistants to the higher 
military leaders, Consequently, the indictment has given to this imaginary 
group a false and misleading designation or name. 

Second theme: I here apply arguments delivered by Kubuschok to the 
theme of the General Staff and the OKW, The occupants of the offices in 
the group ore not as voluntary members of the group nor did they romain in 
the group voluntarily. The admissibility of this theme of evidence 
necessary for the following reasonsz 

(a) Justice Jackson stated yesterday that the entrance or the meri 
ship to a group must be voluntary. This present condition dces not 
the group which I represente The indicted higher military leaders for 
the greatest part had precedence in the Kaiser's Army, 411 had served long 
before 1933 in the Reichswehr of the Weimar Republice They did not join any 
group but were officers of the Wehrmacht ond achieved a} 
were not at liberty to choose, only cn the grounds of their nilitary 
achievericnt. hey wore not at liborty, without offending against the rules 

to withdraw from these positions that they occupicc. 
admissible evidence are to be allowed which are 
uming up of the arguments to the arguments and accusation 


. 


u of the General Staff and the OKW These points could be 
brought about in this wa 

Firstly, a nuber of participants should deliver sworn affidavits, 
from the contents of which conclusions could be drawn regarding the typical 
attitude of a certain nwber of those involved, 

Secondly, incivicual typical representatives of the group could be 
interrogated about the themes of relevant evidence that has here been 
discussed and do sc before the Tribmal, 

Thirdly, every other sort cf evidence cf probative value should be 
admitted as far as it is necessary e 


These proofs must for the time being be left to a decision later on, 


to the complete extent, as Justice Jackson, during the case of the 


Prosecution suggested, on the lth of December 1945, that for today a 


binding decision regarding the relevancy cannot yet be reached. Whether this 
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evidence is necessary at all and whether and to what extent they are 
relevant depends on the following: 


(1) Whother the Court would on the basis of the point of view brought 


up by the defense reject the applicetion that these crganizaticns be declared 


criminal; and (2), as in the other cases, the concept cf the criminal 


groups and organizaticns is determined. 

These two points cannot at prescnt be definitely be decided. Since 
there is still a great eal to be said about the significance and, in part, 
completely new problems as well as over the impressive anc deeply sought 
cut exposition of Justice Jackson, one of my colleagues is now busy 
werking all these problems and questions ints a conclusive cocw.cnt which 
will be ready in two or three weeks, I ask that I and my colleague be 
allowed to take a definite position at that timee One last point: The 
Court would have to decide abcut tlo treatment of the last word for the 
organization. 

THE PRESIDENT: Mr. Justice Jackson, the Tribunal would be glad to 
hear you in reply. 

JISTICE JACKSON: I think there is not much that I care to say in 
reply, but there are one or two points which I would like to cover. It has 
been suggested that there be a separation of the trial cf the issues of the 
organizations from the trial now pending. I think that is impossible under 
the Charter. I think the trial mst proceed as a unit. Of course, it is 

t seperate tines different parts of the trial, but the 
jurisdiction conferred by Article 9 for the trial of organizations is 
limited. It is at the trial of an7 individual member, of any croup, etc., 
that this decision must b ached and it must be in connection with any 
act of which the individual may be convicted. So I think that any 
separaticn in anything more than a mere separate cays 
cur time is impossible. 

I find so difficult wncerstoncing the argument which Jas been advanced 
by several of the representatives cf the organizations that here would be 
some great injustice in Cishoncring the members cf these organi, zations or 
branding the members of these orgauizaticns with the declaration of 


criminality. I should have thcught that if they were not already dishonored 
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by the evidence that has been produced here, dishonor would be difficult to 


achieve by mere words of the ceclaraticn. It isn't we who are dishonoring 


the members of these organizaticns. It is the evidence in this case 
originating largely with these defendants that may well bring dishonor to 
he members of these crganizaticns, But the very vurpcse of this 
izgational investigatin is to determine that part of German society 
id actively participate in the promulgation of these offenses and 
ts may be eondenned and, of course, if it carries some 
discredit with it, I think we must say that the discredit was not originated 
by any of our cowmtrics; the dishonor originated mainly in this dock 
together with those whom the fortunes of war have removed from our reache 
There ms to be sone misuncerstanding as to just what we mean or, 
at least, we do not agree as to what shculd be meant by treating these 
organizations as generally vcluntary, The test which has beon advanced by 
the counsel for the organizations would, it seems to me, completely nullify 
any practicable procedures Now, lot us contrast the Wehrmacht and the SS 
to get at which I mean regarding an organization as generally volunta Ye 


The Wehrmacht was generally a conseript organization, but it may have had a 


good many volunteers in itẹ I do not think we wuld be justified because 


there were voluntcers in calling the Wehrmacht a vcluntarycrganization. 
The SS, cn the other hand, was generally a voluntary organization but it did 
have sone conscripts, and I do not think it would be any mere just to carry 
the SS into the « of conscript organizaticns because of a few nembers 
than it would to classify the Wehrmacht as voluntary because of a few 
memberse In other words, in neither case would we be justified in allowing 
what we nic y the "tail to wag the dog". It is a question cf the general 
character >f the overall organization that decides what these organizations 
arce 

Now, of course, if the Tribunal saw fit to say that its declaration 
was nct intonded to apply to any groups, sections, cr individuals who were 
econscripts, that is one thing: heave no quarrel with that, From the 
very beginning I have insisted that, of course, we were not trying to reach 
conscripts, But, if you sit hore week after week determining who is a 
conscript and just where that principle leads, that I think would be quite 


apart from which we oueht to do here 
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Now, a great deal of argument is addressed to the fact that proof is 
lacking or that there shculd be stronger procf; that these organizaticns! 
real criminality was known to the members, anc the inference seems to be 
that we must prove that every member, or, at least, that we cannot hold 
members who dic not know this criminal program on the part of these 
organizationse I think this gets into a question, perhaps, of the sufficienc 
ef proof rather than one of principle, but it seems to me arein that we have 
the cormon sense division, If some one organized a literary society for the 
study of German literature and accumulated sone funds and had a home, a 
house, anc. some of the defendants became its officers anc secretly diverted 
its funds to criminel purposes, while all the tine to the publicit was 
presenting only the appearance of being a literary scciety, it might very 
well be that a member shculd not be held unless we proved actual knewledcce. 
Or, if a labor union, cstonsibly, fcr the purpose of improving the welfare 

has its funds cr properties or the prestige of its name 
diverted 1 in control of it to criminal purposes, 


then you have ituation where the members micht not be charsabl 


knowledge. But when I speak of knowledge sufficient to charge me 


mers 


did, I do not mean the state cf min@ of each individual membe That would 
be an absurd test in any court of lawe I > first place, it is never a 
satisfactory thing to explore a state of mind of an in ‘ivi onc, in tl 


second place, it is impossible to explore the state of mind of an alien 


incivicuale So we micht as well drop this thing from consideration, if 


that were to be the test, 





AU 


But let us look at this program overall. How did these few men who 
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were : the heads of the Nazi regime kill five million Jews, as they boast 
they did? Now, they didn't do it with their hands, and it took disciplined, 
organized, systematic, human manpower to do it. That manpower wasn't 
casually assembled. It was organized, directed and usede 

Now, how can the killing of five million Jews in Europe be a secret? 
weren't the concentration camps known in every one of our countries? Wasn't 
it a byword in every land in the world =- the German concentration camps -- 
and yet we have to hear that the German people themselves had no knowledge 
about ite 

Our public officials were protesting the slaughter of Jews, diplomāti- 
cally and in every other way, and yet we are told this was a secret in 
Germanye The name of the Gestapo was known throughout the world, and there 
isn't a man among counsel who wouldn't have turned white if in the night at 
his door someone rapped and said he was representing the Gestapo. The 
of that organization was known=-unless we are to assume that it was sin- 
gularly secret in Germany but known to the rest of the world. 

Now, that sort of thing bears on this question of what men ought to 
know who joined these organizations. There was no declared and ostensible 
purpose of the SA, the SS, and several of these organizations, except to 
carry into effect the Nazi program, They would make themselves masters 
of the streets, 

The story is all in the evidence, and I won't go`on:to repeat it. The 
program was an open, notorious program, and these were the strong-arm 
organizationse So it seems to me that we get down to the situation where, 
as Chief Justice Taft once said to the Supreme Court of the United States 
on a somewhat similar question: We as judges are not obliged to close 
our eyes to things that all other men can sees" And this was notcrious 


and opene 


It is a little hard, if your Honors please, for an American patiently 


to listen te the arguments made here again and again that there is some plan 
here to punish with death penalties or extremely severe penalties people 
who innocently got caught in this web of organization. If there were the 


slightest purpose to go through Germany with death we wouldn't have bothered 


5252 





1 March-A-DMR-2 

to set up this Tribunal and stand here openly before the world with our evi- 
dencee We weren't out of ammunition when the surrender took place, and the 
physical power to execute anyone was present. 

These powers have voluntarily, in their hour of victory, submitted to 
the judgment of this Tribunal the question of the criminality of these 
organizations. And it seems to me a little trying on the patience of repre- 
sentatives of those powers to be told that backof this is some purpose to 
wreak vengeance on innocent people. I think it is difficult for those who 
have survived this Nazi regime to understand how reluctant we are to kill 
any human being. It is a commentary on the statoof mind that survived this 
Nazi regime rather than upon us. 

Now, Control Council Act Number 10--I don't know whether your Honors 
have copies of that. Control Council Act Number 10 docs make membership 
in the categories which may be convicted a crime, and I think it ought to. 
It ought to be sufficient to bring before a Tribunal inquiring into the 
detail of each individua any individual who is a membe and that is all 
that we have here ina declaration, in substance, an indictment which 

you to put the individual on trial, 

Now, it is true that the punishnes may i > a death penalty, 
and so long as the death penalty is impc 
the penalty of death ought to follov 
who were responsible for the dest: 
or SS men who are shown to have 
even though they didn't actually pa 

But I would call your attention to the fact that in Provision Number 
3 of Act Number 10, the slightsst penalties are also provided. The res- 
titution of property wrongfully acquired is one of the penalties that may 
be imposed. The deprivation of some or all civil rights is another. And 
during this period of reconstruction of German society, those minor 
penalties may very well be imposed upon people who entered into these or- 


ganized plans. If not, you have the Situation that the people who organized 


themselves to force this Nazi program, first on the German people and then 


on tne world, are treated exactly the same as the German who was the victim 


QQ 


Of ita 





i000 


l March-A-DMR-=3 07 

Now, isn't it our duty as occupying powers of a prostrate country 
to draw some distinction between those who organized to bring on this 
catastrophe and those who were passive and helpless in the face of over~ 
whelming power? 

Counsel for one of the defendants has already shown that in adminis- 
tering the affairs, an SA man has been made 2 councillor in one of the 
districts. There is no purpose, because a man happened to get into the 

take his life or to take his property or to condemn him to hard 
labor for life. There is a purpose to have the basis for bringing these 
people in for whit the military people call a "screening" and find out 
what kind of people they are and what they have been up to. 

This Control Counc’l Act, while I am frank to say T would not have 
drafted it in the language it is drafted in, this Control Council leaves, 
in the first place, discretion 2s to whether prosecutions will take place 

he hands of the occupying powers. I have no idea that the fears 
of counsel that millions--I haveforzotten how many millions it was estimated 
would be brought to trial. I know that the Ynited States has worries 
enough over manpower to bring to trial 130.70C, sowe don't want to bring 
to trial millions. And it is for that reason that we have consented to 
the exclusion of some of these categories where it seemed we could exclude 


without jeopardizing tas overall program of dealing with 


clear why it is that we don't want to go into 
ci thesemany sub-divisions of these 
and the <uncvzons of each- You have heard some of 
inrunner me of them existed a short time and 
disappeared. 
The tiral of each of these sub—divisions would take--I wouldn't ven- 


ture to say how lon Now, we don't want to see this court brivialized. 


This isn't a police court. This wasn't set up to be a police court, and this 


is the police court function, after this Court has laid down the general 
principles, to take up the case of individuals or of many individuals and to 


determine whether they are within or without the definition. 
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I don't know whether a mounted group of SS men are any less dangerous 
than an unmounted groupe I had always associated the equestrian art with 
warfare, but I do know it will take a long time to determine it. 
I don't know whether SS motorcycle mounted traffic officers are less 
dangerous than those who don't have motorcycles, or less criminal, but I 
should have a suspicion that the greater the mobility the more active tis 
group was in carrying out these widespread offenses. 
I don't know sicvt the physicians. I don't think it is up to us to 
try it in this case, but I suspect that a medical morps meant there might 
ms casiuiltics, and this thing isn't innocent on its face, as it appears. 
s will reire a great deal of evidence if we go into each of these 
that it would be out of keeping with the charac- 
into that kind of questions. 
the ¢ ) any more than it is the 
individual, and if you go into the group Í know of no reason why you 
shouldn't go into the individual; because if the group is within t e general 
contcur, each member of that group is entitled to his hearing 
condemnede It may very well be that the occupying authorities will 
that the whole group isn't worth prosecuting. V Ave no illusions 
this thing. We are never going to catch up 
guilty, let alone prosecuting the innotont. f they are prosecuted, 
ever, it mey very well be that the group wo l sated together in 
way so that there could be a single determinatic is to ea srOUDe 
In any event, since each individual has to have a hearing, there 


no point inhaving a hearing fer sub-groups, between the individualan 


principal organization that we ask to have declared guilty. 


If there was any reason, if we were to fully try this question and 


just who is in and who is out of the circle of guilt, there wo 
no reason why the Charter wouldn't have given you power to sentence. 
would be no reason for further trials, 
It seems to me that we must look at this mtter somewhat 
of an indictment. It is true it is an accusation against all members of 


the groupe It has no effect unless it is followed by a trial and a con- 


viction, any more than an indictment that is never followed by a trial would 
3 J 
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have effecte The effect of the declaration is that the occupying power may 


bring these individual members to triale Administrative considerations wi 11 


enter into it, the degree of connection. It may very well be that it will 


be decided that those who wercmere members and not of officer rank of any 
capacity should not be punished. Ve can't say just what will be necessary. 

Frankly, I don't know just what man power is going to be available for 
the United States! part in the follow-up of these trials. There are dif- 
ficulties which Í don't underestimaie, but I do know that tk idea that this 
means a wholes. le slaughter or a wholesale punishment of people in Germany 
is a figment of imagination and is not in accordance with either the spirit 
of this trial or the purpose of the Charter. 

I think tmt is all that I care to say unless the Tribunal has some 
question, which I will be glad to answer, 

THE PRESIDENT: Justice Jackson, there are one or two questions I 
should like to put up to yous 

First of all, in your submission, do the words in Article 11 haveany 
bearing, the words at the end of Article ll, where iù rrovides that "Such 


court" -- in the 
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‘Last three lines -- "may, after convicting him, impose upon him punishment 
independant of and additional to the punishment imposed by the Tribunal for 
participation in the criminal activity of such groups or organizations" Do 
the wrods "for participation in the criminal activity of such groups or organ- 
isations" add anything to the definition of the word "membership" in Article 107 

JUSTICE JACKSON: I do not think they add anything. Frankly, the wording 
of this ARticle has bothered me, as to just what it does mean, since no punish- 
ment is imposed by this Tribunal at «21 for participation in the activities of 
the groupe The purpose of the language was to make clear that the punishment 
for an individual crime, if one committed a murder individually or was guilty 
of aggressive warfare nlanning, is not to interfere with the punishment for 
being a member of a criminal organization or vice versa, to make clear that 
they are not mutually exclusive. But the language I am not proud of. 

THE PRESIDENT: Secondly, would an individual who was being tried before 
a National Court be heard on the question whether, in act, he knew of the 
criminal object of the group? 

Yell, I think he would be heard on that subject, but I 
don't think it would be what we in the United Statec would call a complete 
defenses Et would perhaps be a partial defense or rivigatione I should think 
that the Tribunal might well, the court trying it. might well have felt that 
he should have known under the circumstances what his organization was, dese 
pite his denial that he did not; and that his denial, if believed. would weigh 
in mitigation rather than in complete defenses, In other words, I do not bee 
lieve that you can make as a decisive criterion of guilt the state of mind of 
one of these members where you have no power whatever, no ability whatever, to 
controvert his statement of that state of mind. I think you have to have some 
more objective test than his mere declaration. 

THE PRESIDENT: Then I wnderstoo? you to say that it wasn't for the Tribunal] 
to limit or define the groups which were to be declared criminal, but as the 
Charter does not define them, isn't it necessary for the Tribunal to define 


what the group is? 


JUSTICE JACKSON: I think it is necessary for the Tribunal to identify the 


group which it is condemning sufficiontly so that it would afford a basis for 
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bringing the members to trial for membershipe I don't think it is necessary 
to define the exact contours of guilte It is defined in reference to member- 
ship rather than in terms of guilt or innocence. That is to say, it may be 
that there is some little section of the SS that on trial would be said to be 
not guilty of participating in the crimes of the organization. I don't think 
it is up to this Tribunal to take evitence, beenuse if you take evidence as to 
some you must ns to all. 

The SS is n well known organizati : Its contour is ensily ¢efined by 


menbership, and within those contours it doesn't seem to me necessary to make 


THS PRESIDENT: But if there were to be SSE é tistincticn on the 
question of criminality between the mrin body of the SS and, for instance, the 
iaffen SS, would it not be the duty of the Tribunal to make that distinction? 

JUSTICE N I do not think that would be necessarye I think when 
the member was brought to trial == ore m je à conscript ond still hive re- 

ined in on à voluntary basis, or he may have rons biyoad Lis duty as a cone 
I don't think it is 
at the principle 


ndemnnition of the 


of 


JUSTICE JACKSON: ‘iell, if your Honor please, I think every Tribunal in 


its judg al i1 si-ns which will pre- 


vent its abusee I don't think this Tribunal is lacking in power to protect 

its decision gainst distortion or abusee I take it that is the question 

rather than the question, if the National Courts brought these persons to trial 

ani paid no attention to the declarati» I don't suppose that there would be 

any power in this Tribunal to stop th doing But I sssume you mean 
consequence of this declaration, 1 I think that the declaration can be 

circumscribed or limited. I certainly would insist that the Court had ine 


herent power to prote i judgement arainst abuse. 
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THE PRESIDENT: Do you think this Court could direct the National Court to 
take any particular defenses into consideration? 

JUSTICE JACKSON: I don't know that it could put it in just that way, but 
I suppose it could define the categories in a way that the declaration would 
not reach any except those included within ite In other words, I think the 
declaration that this Tribunal will make is within this Trihunal's control. 
“hen you get away from the declarati u, I think you would have no control over 
the Courtse But insofar as they relied on the declaration you would have 
power to control the effect of the declaration, provided the effect was not 
inconsistent with the provisions of the Charter, 

THE PRESIDENT: You did, I think, make some suggestions for obtaining such 
evidence as you thought was necessarye D> you wish to add anything to that? 

JUSTICE JACKSON: I have nothing to add to hat, your Lordshipe I realize 
that the defendiants' counsel have great cifficulty in getting evidence, great 
difficulty in communication. I have it myself, great cifficulty in getting 
letters delivered, great difficulty in all of these tities But I will state 
to this Tribunal categorically -= I “on't know to wot nonn ib was referred 
to yesterday as substantially refusing counsel's avp!i-*40a w see their 
clients =-=» but so far as the American zone is scorned, cocnsel, if they are 
properly cleared to go there, > £ivon eravy Pacrii-y vo got overy kind 
of evidence that is aveilable ir umn ~ diay are susre at inseltimes 

will be fed, and if they are there at 
will put everything in their way to help them that 

Of course there are security problems involved, and couisel can't just 
wolk in a cemp and mike himself at hames He will have to be cleared in acvance 
so that they meet the security requirements; but there is no purpose to obe 
struct, and there is every purpose to 

THE PRESIDENT: Thank youe 

THE TRIBUNAL (Mr. Biddle): Mre Justice Jackson, I'd like to ask you a few 
questions. Some of them will be somewhat repetitious of what the President has 
already snide You will excuse me if I request one or two of thosee Most of 
them are directed for the purpose of this argument, which I take it is to form 


some kind of definition of the organization, which may of course not be final 
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but will at least give us a view of what should be relevant to the defendants 


masking up their cases. So the questions are addressed to that rather than any 
ultimate theory of definition. 

You said that you would sugrest excluding clerks, steographers, and janitors 
in the Gestapo, Well, now, if we accented that, would we not be obliged to 
exclude such categories ffom other criminal organizations? 

JUSTICE JACKSON: Not at all, I think, your Honore I think there is a 

nce between a concession by the Prosecution and either the necessity for 
the Court making a decision or a decision by the Tribunal. 

It might appear logically that if we conceded clerks, stenorraphers and 
janitors cf the Gestapo were not to be included, that no clerks, stenographers 
or janitors should be included. It “oosn't follow. the relationship in 
different organizations differe 

From what we know about the Gestapo situation, we are satisfied that clerks, 
stenographers and janitors in that organization ought not to be included, and 
we don't want to waste any time on it. 

What is the reason for that, that those clerks wuld not have 
had knowledge of what is going on in the Gestapo? 

I don't think they either had sufficient knowledge, in 
general, to be held, now tht that they had sufficient rower to do anything 
about it if they dic, 

Now, this question of dealing with minor people =-=- and it is one of the 
questions that the Court inevitably gets into if it undertakes to draw these 
lines itself rather thon letting them be drawn acministratively by what we 
choose to prosecute -= is just illustrated by this sort of thing. 

One of the difficulties with the Court is that it tries to be logical, and 
ought to be logical perhapse I have always thourht thet was the creat merit of 
the jury system; that juries don't have to be, and in prosecuting we don't hrve 
to bes It may look illogical to exempt small people in one organization and not 
in another, but there were difference « in them. 

I think it is in evidence == if not, it will be -- it was pointed out mat one 
meeting by the Defendant Goering that chauffeurs to certain officers had pro- 


fitted to the extent of half a million Reichsmarks out of Jewish property 
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that they had gotten their hands one 
Now, I suppose ordinarily you'd say that a chauffeur for an official was 
not a man who had much Giscretion anc not 4 man who was expected to know much 


about what his employer was doing, but you have a great deal of difference in 


their relations to these mene 





ris pia UM) OOM 


H0073 ~ 0055 
So far as I mconcerned, I want to state it further -- and I think it will 
be assumed -- the United States isn't interested in coming over here 3500 
miles to prosecute clerks and stenographers and janitors. That isn't the 
class of crime, even if they did have some knowledge, that we are after, 
because that isn't the class of offending that affects the peace of the world. 
I think there is little resson to fear that that sort of person -- unless 
there is some reason to feel that they have some guilty connection beyond 
merely performing routine tasks +- will be prosecuted as a bigger problem 
as we have on hard here. 


2TBUNAL (Mr. Biddle): But in spite of that, you would include 


MR. JUSTICE WACKSON 


if they were meovely =- 


. that is something 


© 


different; but if they took the oath and became a part of the SS organization, 


4 think they stand in a different relation to the employed clerks of the 
goverrment agen ye 

MR. BIDDLE: omewhst along these same 
trying to defin at a criminal organization was, that its menbership must 


have been -= I am quo g your words -= "gencrally voluntary" and it 


criminal purpose cr methcds open and notorious und of such character that its 
memberships in general may properly be charged with knowledge of them. 
Now, I am going to ask you a question which is somewhat repetitious of 
what the President asked jou; but perhaps to specify a little more, would 
inconsistent with that test which you sug: est for criminality, if 


we decline to consider whether any substantial segment of the organization -- 


I mean a section or segrent might comprise a third of the whole organization 


or even more, like the Waffen 5S within the General SS, was either conscripted, 


which is one test, or ignorant of the criminal purpose, because if such a 
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a substantial segment could be shown to be innocent under these tests, would 

not it be necessary eitrer to decline a declaration on that ground, that the 

criterion -= that the criteria were not generally satisfied as to the accused 
organization or else exclude the innocent segments from the deposition of 

the criminal organization? 

Now, that is rather a involved question but it seems to me that if 
the test is the knowledge or assumed knowledge, that a very large segment 
did not and probably covld not have had knowledge that would be relevant not 
only for the purposes of evidence but for the purposes of definition? 

MR. NUSTICE JACKS’ Ns Well, I think you have at least two idezs in 
the question of what must be dealt with sepsrately. The first is conscripti 
and knowledge, to my way of thinking, presents a very different problem. 

As to conscription, as I said before, I #hink, if the Tribunal saw fit 
to condition its judgment not to apply to conscripted members of any 
organization, I shall have no quarrel with it. I have always conceded, we 
didn't seek to reach conmeripted men =- if the overwhelming power of the 
State puts them in that position, I don't think we should pursue them for it, 

If the Tribunal says that the Waffen SS must be excluded because it 
was conscripted, that raises a question of fact. 

MR. BiDDIF: Yes. 

MR. JUSTICE JACKSON: And it raises a question of fact that we would 
be three weeks trying, and that is what I want to avoid, because there were 
Waffen SS's and other Waffen SS's, and there were different periods of time, 
and there were different conditions; and we get into a gre: t deal of 
difficulty if we undertake to apply the principle that the conscript is not 
to be punished; and that, it seems to me, is what is properly left to the 
future course, the question as to whether an individual or a number of 
individuals come within that principle; in other words, I think this Court 
should lay down principles and not undertake what I call "police court 
administration" of those principles as applied to individuals, 


MRe BIDDLE: May I interrupt you for a mcment on the first point? 


I take it, then, that you would think it appropriate to express a general 


limitation with respect to conseriplion in the declaration but not to 


desi.cnate to whan that applies? 
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MR. JUSTICE JACKSON: I would have no objection to such a designation 
as far as I am concerned. Now, the other question is a question of knowledge 
this is irfinitely more difficult. We don't want to set up a trap for 
innocent people, We are not so hard up for somebody to try so that we 
have to seek and to cstéh people who had no criminal purpose in their hearts; 
but there can be no doubt that every person affiliated with this movement at 
any point knew that it was aimed at war and aggressive war. There can be 
no doubt that they knew that these formations under the Nazi Party were 
maintaining concentration camps to beat down the political opposition and 
to imprison Jews, and the terrible things that were going on in these C2MpSe 

To ask us to prove individual knowledge or to ask us to accept the van's 
own statement of his strute of mind is to say that there can be no conviction, 
of course. It seems to me that the scale of this crime and the universality 
of it, going on all over Germany, concentration camps dotting the landscape 
and the vast population, is sufficient to charge with knowledge that the 
principal organizations of the Nazi Party were responsible for those things. 
The test that I think which applies as to knowledge is not what some member 
now on the witness stand may say, that he knew or didn't know, but what 
in the light of the conditions of the times ought to have known what he is 
chargeable with. 

MRe BIDDLE: Wouldn't it follow from that, that there was no taking 
of any evidence on what was gencraliy known? 

MR. JUSTICE JACKSON: Well, I think the proof of what was going on 
establis'.es the point as to chargeability with knowledge, 

MR. BIDDIE: Do you claim that the defendants should not be permit ed 
to give any evidence as to what was generally known with respect to what was 
going on? 

MR, JUSTICE JACKSON: To what was generally known, I don't think 
the defendant's denial that he knew what was going on has any materiality. 


MR. BIDDIE: That wans!t my question. My question was, whether 


a witness could Le permitted to testify that the acts of the particular 


organizations were not generally kncwn to its members. Would you exclude 


=- 5264 = 





pea A 


that evidence? 

MR. JUSTICE JACKCON: Well, I would, I would, I certainly would, and 
if I heard it I wouldn't believe its; but perhaps my — 

MR. BIDDLE: Excuse me. Although on your test of knowledge, you wouldn! 
permit the defendants to meet that test? 

MR. JUSTICE JACKSON: I should say that that is just exactly the 
Situation, that the Court would take judicial notice from the evidence 
that is in, that this was a thi ng that must have been known in Germany, and 
I would net think that it would ve permissible for a citizen of the United 
States to testify that he didn't know the United St:utes was at war, a fact 
of which he is chorgeable with mowledge, md it seems to me that the magnitude 

tr 


these things i established and the repeated daily connection between 


the organizs 


orans lation doesn't seen 

through. 

MR. JUSTICE JACKSON: I am sorry 

MR. BIDDLE Did you finish? wr. Jacks: n, I only have two or three 
more questions. me is directe to the General Staff. Does the particular 
date accus et L Deg your pardon -~ when an individual 
assumed one of the ec mnands, listed in Appendix B of thie Indictment, have any 
b.aring on whether he is a men sr OL the organization? Now, 
bring that question downto “he G neral Staff, 

MR. JUSTICE JACKSON: Ferhaps I would warn you of this. 
military man. I have not specialized on that subject and I shall want 
to refer your question to someone whose knowledge is more rehiable than mine, 

MR. BIDDLE: I shall ask the question directed to you as a lawyer ond 
not an expert in military matters, Ay ne that one « se individuals 
became an arny group commander after the wars of aggression had been planned, 


roposed, initiated, rougaly that would be after 1942, let us say, after 
pro; k 3 SALLY g ’ Ys 


Pearl Harbor, and had reached the stage when Germa Nas on the defensive, is 


his acceptance of a command at thet da ficient to make him a menber of 


al 
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the organization? 

MRe JUSTICE JACKSON: I should think it would, 

MRe BIDDLE: The reason I asked you that, Mr, Jackson, is that T 
thought you had rather indicated in your opening address that the starting 
of the war was the essence of the crime rather than the waging of war, and 
I was wondering. whether in that case there would be any difference which we 
Should consider? 

MRe JUSTICE JACKSON: Well, I think when one joins, he ratifies what 

gone before and it would see: to me that when he came into tre picture 
at that point, it was a ratification of all that had gone before on the 
ordinary principles of conspiracy. 

Now, I think it is a difficult question, whether a man had not had 
any prior connection with the Nagi Party. If you take the example of a man 
who disapproved all that the Nazi Party had done, who never became a 
of it, who stood out against it, and publicly his position was clear, and he 
took no part in the way until the day his country wis being invaded and he 
said "I don't care wiat happened before; my country is being invaded and 
I shall now go to its defense", I would have cifficulty convicting that 
mane I don't know such a man. 


MR. BIDDIE: tir, Jackson, there is only one more question I should 


dike to address to Lew Nos 10% I am a little puzzled myself on Law No, 10. 
L e y 


the Control Council Law of December 20. I think th:t was the date. You 
Spoke of one reason for dec aring the organizations criminal, and brirging 
persons into the Control Council for screening. I tuke it, they can do 
that easily without any help on our part, 

MR. JUSTICE JACKSON Trat is right. 

MRe BIDDLE: Now, you said something very interesting. You said the 
Act would not have been so if you would have drafted it, How would you have 
drafted it, if that is not a proper question? 

Well, I think I would not have made these penalties 


of this Act apply to all of the crimes. You have one lumping of a whole list 
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of crimes which, to my mind, range from the very serious to the very minor, 


Then you have applicable to all of these penalties from death down to 
deprivation of the right to vote in the next election, 

MRe BIDDLE: And you would not have made the death penalty to the 
members of the SA who resigned in 1922? 

MR. JUSTICE JACKSON: No, I would not have, and I think in that 


way I would have been more exclusive, 
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I would be more explicit with the penalties, like the Mikado, I would like 


to try to make the penalty or the punishment fit the crime, rather than leave 
it wide opone 

THE TRIBUNAL (Mr. Bidele): Nre Jackson, what defenses do you think are 
permitted uncer the Control Counsel Law? We have to assume that the members 
of the Tribunal will pernit certain defenses of any defense expressly permitted. 

No, no defenses expressly permitted. I take it any 
defense which goes to the genuineness of the menbership is at the volition 
of the individual; duress, fraud - and by duress I mean the legal definition 
- I con't think that the fact that he has had good business, and th 
fact that nan is to contend that the customers may leave him if he does not 
jein the party, that is nct duress, or anything that ¿oes to the genuineness 
of his membershipe 

MR. BIDDIZ: One nore question, If ‘rib wero of the view that 

a declaration of criminality of the organi ion is an essential legislative 
lawyers, rather than a judicial 

one; if we were of that view, j appropriate for the Tribunal to 
consider the legislative authority of the Control Counsel to make such a 
declaration, which undoubtedly they could do in exercising that discretion, 
which is conferred on us under Article 9 of the Charter? 

JACKSON: I wuld not think so, Your Honor. I think that this 
Tribunal was constituted by the power to determine, and for the purposes of 
determining on the record such facts after hearin: of the evidence, and, 
after knowing; the facts, determinin; what organizations were of such a 
character that the members cought to be put to trial for such membership. 

The fact that some other group does not have a hearing process, and it is 
not constituted as this might be, either administratively or some other way, 
to reach that sane result, I don't think this is proper consideration. 

Of course, you could punish these members without anything. \e have them in 
our power and in our camps. But the Governments have decided they want 
themselves to decide any issues after a full consideration of the record, and, 


in this matter I think that ==- 
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MR. BIDDLE: But you have no doubt of the power of the Control Counsel 
to do it, irrespective of what they do to youe 

JUSTICE JACKSON: I don't know of any limitations on the power of the 
Control Counsel. There is no cmstitution. It is a case of the victor and 
the vanquished, and I think that is one reason why, however, we should be very 
careful to observe the request of our nation to proceed in this waye. ie are 
in the position where there is no restraint in the power except from physical 


power, and mighty little of that today. They are voluntarily submitted to 


this process of trial and hearing, anc it scems to me that nothing should be 


done by us as members of the legal profession to discredit that process, or 


to avoid it. 
BIDDLE: That is all the questions I have 
TRIBUNAL (Me de VaBre I would like to ask Mr. Jackson a few 
on the conseaucenees of a declaration cof criminality of an organization. 
that you belonsed to one of the organizations cl: q as criminal, 
ber of the Gestapo, is brought before the 
jurisdiction - the military jurisdiction of an cccupying authority. In 
of what has been saic far, he might be able to justify himself 
that his membership the group was a false membershipe 
volunteer; if I understood correctly, he would also he able 
never knew of the criminal capacitic 
ciations That fact is, ; ast, the interpretation which has 
by our ministry, and 
ppose that the Court just 
nation. I suppose that it designates from the condemnation that the 
of the criminal organization, or, which 
organization, and that an automatic condemnation definitely 
1e interpretation which has been defined by Mr. Jacksone 
This interpretation is written in no text, and does not find itsclf in the 
statutee In consequence of which by virtuc of what text would the Tribunal, 
itself being considered, be obliged to conform to the interpretation? 


JUSTICE JACKSON: The control of the future Tribunal is the control of the 
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effect of the declaration on this Tribunale This Tribunal's cffeet when 


subsequent tribunal is defined by the Charter, and this is 


brought before a 


only the effect that the issue has as to whether the organization as is 


crininal cannot be retried. That there would be no such thing as automatic 


condemation, because the authority given in the Charter is to bring a person 


to trial for a membership, It would, of course, be incumbent on the prosccutio 


on an ordinary principle of jurisprudence to prove memberships I think 


proof that one had joined would be suffic: discharge that buren, but 


thon the question might be raised that he had defenses, such as 


duress, force again such threats of force wuld be raisoble, 


and would have to be but the Charter does authorize any use of the 


tin, the members to 


ii 


declaration by this Tribunal 


triale 


mderstand well this authority of the ‘ilitary Court 


of the International Tribunal which would be imp’sed in the particular 
jurisdiction of the States, oblice them to consecrate the interpretation 


t case in concluding with your thought, 


International !ilitary Tribunal, the 


-L have definition 


judenent whic 


on this topico and I am in 


acreenent with to define a crininal 


orvsanizatione That wuld be in our determination 


croup which we consider criminal, but alsc 
ganization, and from that in sonc 


x i 9b 8 Tn 5 on concern in; 


n particular court of the States would be 


precise definition which the 


>` resvect. DoI lerstand re Jackson's thoucht correctlye 


which I ask is the follcwing: 


In that casc the question 


similar to that of Mr. Biddles , is not always granted to consider our 


not an ordinary court since 


judgment a certain legislative charactere We are 


we are consecrated to give a cecision, such a decision of a criminal 


Wo 


organization, which generally includes this law, and at the same to use a 
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decision which tontains a disposition that limits the cases for individual 


responsibility. That is to sz 2 brief we are to a certain extent legislative 


so heard from you yesterday. 
JUSTICE JACKSON: This is something in the nature of legislative, but 

under the nature of the Indictment you may treat either analogy, and I don't 

anything about that, if I understand it, which is a complicated probleme 
n the United States we have a strict separation of legislative from the 
judicial power, and nothing in that power which controls this Tribunal, 
and wkethor you treat the analogy, as to the Indictment, which you be 
accusing by your finding in your declaration, r, whether you treat the 
analogy as legislative, it would be in all sense of the word as an act of 
the four powers, since they are not required to withhold any power from the 
Tribunal. 


Vabres: 
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THE TRIBUNAL (Me DeVabres): Yese The question which I have just asked 
seems to have only theoretical intereste This is, however, the practical 
consequence which I would be tempted to consider, and on which I would like to 
hear your opinion: 

f we have sone legislative power, in that we are able to limit the 
incrimination and admit causes of responsibility or excuses, does this 
absolutely exclude our liniting at the same time the punishment. Earlicr, 

Mre Biddle and ire Jackson were considering Article 10, and Mre Jackson 
expressed some criticism concerning the mnettons, which are not individual 
sanctions, since they can extend as far as the death penalty. 

There ar c sone crines for which death seems justified, such as crimes 
against humanitye But isn't it too nuch, if we consider the manner of a erime, 
which in France would be considered purely material, such as the crime of 
belongins to a criminal organization--would it not be too much for us to 
foresee the death penalty, and in that case the International liilitary 
Tribunal might be forced to reduce to sone extent the notion of a criminal 
organization, nercly because we consider the possibility of this penalty being 
too severe? Dees this include sur being able t o forrmlate a penalty, or 
at least a maximum penalty, which might be applied for the crime of belonging 
to a criminal. or anization? 

MRe JUSTICE J\CKSON: I should not think that it was within the proper 
sphere of the Tribunal to deal with the question of penalties, for the reason 
that no power to sentence anyone is viven to this Tribunal other than the 
Defendants on trial; I mean, no power to sentence for membership in the 
organizations. Therefore, Ithink no incidental power to control penalties 
is given, but the power to declare an orcanization criminal d es, incidentally 
confer power to determine what that organization is, and I have not been 


disposed to question the power of the Tribunal to carry that definition to 


great detail, although I would question the wisdom of ite 


The power, however, of sentence for membership is not even remotely 
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conferred upon the Tribunal, and I would think that that would be a rather 


drastic expansion of its powers. 


THE TRIBUNAL (Me DeVabres): I would like to thank Mr. Jackson for his 


answers to my questionss 


ped 


THE PRI EN We will adjourn for ten minutes. 


(A recess was takene) 
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(Sir David Maxwell-Fyfe approached the lectern). 
THE PRESIDENT: Did you want to add a reply or did you come in order that 


we might ask you some questions? 


SIR DAVID MAXJELL*FYFE: First, if the Tribunal will allow me, there are 


three or four points on which I should like to add a word. 

The first point that Dr. Kubuschok made was that the procedure of asking 
for a declaration arninst the Organizations was objectionable for two reasons: 
1, because if was founded on the limited phenomenon in Anglo-Saxon jurisprudence 
that a corporation may be convicted in certain limited spheres; and secondly, 
that the Organizations were in fact dissolved some time agoe 

I think it is important to stress that that is not the legal conception, 
which underlics this portion of the Charter. It is really based, in my sub- 
mission, on a doctrine found in most systems of law, either res adjudicsta or 
the concept of the judgment in rem as opposed to the judgement in personam. 

That is, thet it is in the general and publie intercst that litigation on a 
particular point should not be interminable, and that if the apporpriate Trie 
bunal has come to a decision on a point of general interest and importance, 
that point should not htereafter be litigated many times. 

It is the essential ew of the Prosecution here that this Tribunal, having 
hod the advantage of evidence dealing with the whole period and functioning of 
the Nazi conspiracy, is the appropriate and indeed the only suitable tribunal 


for deciding the question of criminality. It is a proppect which would be quite 


impracticable and beggars the imagination as to time, to consider that every 
military government or military court should decide one after the other the 
question of criminality of grent organizations like these. And therefore we 
have in the Charter adopted the procedure that thnt preliminary question will be 
decided once and for all by this Tribunale 

The fact that the Organizations have been administratively dissolved is 
irrelevant. “hat is imnortant is, what was the nature of the Organizations 
when they did function? And that is the issue which the Tribunal hns to deter- 
mince ‘Ye submit that it is a clear implication, if not indecd expressly within 
the wrods of Article Nine, that it must be at the brow of the individual defend= 
ants that the question of this criminality should be decided, ond we say that 
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apart from considerations of practicality that the wording of A,ticle Nine is 
a clear guide against separation of these issues as suggested by two or three 
of the Defense Counsel. 
I only want to add one word which has been anid on the disevssion of Law 
Noe 10. Dre Kubuschok made the point that this procedure really acte 
at least two answers. The first I have 
endeavored to give as to the legal concept hehind the idea of a declaration; 
second, the one whi has been canvassed before the Tribunal, as to the rights 
Defenses May I say that, in my submission, membership in a organization is 
question of fact and therefore these decenses of duress, fraud or mistake -= 
== must clearly be permissib and good defenses on that 
question of fac o. third ii nat every document such as the Charter =- the 
same would app to every piece of legislation -- contemplates intelligent and 


reasonable administration in carrying out its requirements, 
submission ) ke the view that where you have a permissive enncte 
ment like Law N and it is clearly permissive as to prosecution -= that 
intelligent ndmir iti 10uld prosecute every one who could be prosecuted 
under the Act. 
In our candid judgment, hard cases make bad law, and it would be wrong <= 


in my submission -- to decide or interpret 


I want, if I may, t ‘uy just one or two words on th 


is no legislative function fc is Tribunal what- 


clearly judicial function, and I want to make it clear: 


do not qualify it by "quasi-judicial" or any qualification at alle It isa 


J 


simple judicial cuty. The first portion o at duty is to define what is 
criminal, In m mission, as dJ ustice J: argued yesterday, that pre» 
sents no difficulties. It occurs in Article Nine ec articles after Article 
Six, and "criminal" in that context means an organization whose aims, objects, 
nethods or activities involved the committing of the crimes set out in Article 


1Xe 
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When criminal has been defined, it is a matter of judicial weighing of 


evidence tc decide whether there is evidence of these crimes committed by 
the organization or being the aim or object of the organization as I have 
stated. But I respectfully ask the Tribunal to hesitate long before it 
accepts the arguncntof Dr. Servatius that this Tribunal shculc cecice the 
interpretation of criminal on its own a priori basis, to use Dr. Scrvatius! 


cwn words, of politics and ethics. That would be introducing a 


dangerous, anc unchartorec factor into the trial. There is, in my submission, 
o 


clear line of fuidance for the judicial approach, and nothing in the Charter 


pport the prima facie unexpected idea that it sheuld celezate to 


Again, if I may add just one word as to the conclusions which 
Dr. Kubuschok drew on the question of criminality as a ground for deciding 
the relovenee cf evidence, his first ccnclusion was that the organization in 
questicn, accorcing to its constitution or charter, did or did not have a 
criminal ain or purpose, 
I accept, of course, the test of aim and purpose, but I do na accept 
imitation tc charter or constitution. The criminal aim or purpose 
he leacers cf the 
bz the course of ccnduct in method 
I acree with Dr. Kubuschok that aim or purpose is the first 
rathering ite 
that crimes uncer irticle 6 were not committed 
ith the organization cr were not committed 
icd, The first part of that would soem fairly clear, 
Cc within cr in ccomecticn with the 
organization, the crganization is sbvicusly not in a very favorable 


T a 


position, But I first answer th econd part by saying that it does, not 
come into the picture of this case that there is any instance of isolated 
ganizaticn, The crimes alleged are, in fact, 
. in the incictmont, but I suggest that the 
such a critericn does not really help. One ocmes back to the 
first point of Dr. Kubuschsk, that aims or purpcses as disclcsed by 


Ceclaraticns, imethcds, or activities, is the primary and most important teste 


i 
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The, the third point that Dre Kubuschok makes is that an appreciable 


number of members had no knowledge of the criminal aims or of the 
continuous commission of crimes. I cndeavored to stress, as 

Justiced Jackson, that the Prosecution's test is constructivo knowlecce. 
That is: Ought a reasonable person in the position of a nember to have 
known of these crimes? And that really is the answer, in my respectful 
submission, to the relevance of individual knowlede of one particular 
member e 

It is only too true that curing the period under «li 
large number of people made a habit of sticking their head 
and enceavoring to abstain from acquiring kncwledse of things that were 
unpleasant. In my respectful submissic at sort cf conduct on the part 
of a member wouldn't help him at all, anc the only answer to that is to 

adopt the test which we have suggested: Oucht a person in that position 
cf the cormission of the crimes? 

Dr. Kubuschok's fourth point is that ən appreciable number of members 
cr certain independent groups joined the organization uncer ecmpulsion 
or illusion or superior crcers. hortly we ens 
that is only relevant t 
subsequent proceedings, 
show that he has takon no | part in the criminal acts. 

They, the last point which Dr. Kubuschok mace that an appreciable 
number of members were honorary merbers. Again we say that that is cnly 
relevant to the defense cf the individual member, and it coes not really 

alter cr increase the defenses open to him. 

The only other point cf Dr. Kubuschok's whi do think requires 
menticn is that in considering how evidence could be presented, he said 
that certain rights of defonse are universal. The first cf these which 
he claimed was direct oral testimony, and he said that each incividual 
Cofencant should have this richte Ho thon admitted that that was 
practically impossible and surccested a sclution that we must typify, 
that is, that roprescntatives of groups in the various camps should make 
affidavits showing what percentage took part in criminal acticns cr know 
about theme 


ant to point cut to the Tribunal that it is expressly laid dow in 
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the Charter that members of the organization are entitled to apply to the 
Tribunal for leave to be heard, but the Tribunal shall have power to allow 
or reject the application, As a point of construction no less than of 
Sense, there would have been no point in giving the Tribunal the power to 
reject the application if it were implicit that everyone should have the 
right to be heard, 

The answer is that the Tribunal has a complete discretion to decide 
what line and what ccurse shall be taken to procure the evidence. The 
Prosecution, throuch Mr, Justice Jackson, has indicated that it makes no 
objection to any reascnable form cf collecting relevant evidence. What 
the Presecuticn objects to is evidence being tendered on tne issue before 
the Tribunal which is only relevant to the questicn cf individual 
innocence or guilt of the menmbcr. 

Ly Lord, I could have dealt, and indecd was prepared to deal, with a 
number cf points raised by the other counsel for the defenses I hope they 
won't think that it is any disrespect to their arruments that I have not 
dealt with them, but I know that the Tribunal wishes to ask certain 
qucstions, and I con't want to trespass =n that tirce I only want to deal 
with one point because it kills two birds with cne stone that have been 


flown against our arzumont in this case. 
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It will be remembered that when I denlt with the SA yesterdcy, Dr. Seidl -- 
and I am sorry he is not here == raised the question that the defendant Frank 
was not a member of the SA3 and Dr. lLooffler, in dealtne with the SA today, 
raised the question that its activities no doubt did not really extend after 
1939, and not importantly after the purge in 1934, 

I find an interesting quotation from the semieofficial publication, Das 
Archiv, for april 1942, and as it is very short and deals with these point I 
venture to read it to the Tribunal so that it may appear on the record. At 
page 54 it says: 

"SA Unit, General Government. 

"At the order of the Chief of Staff of the SA, there took place the founda} 
tion of the SA Unit, General Government, whose command Gencral Governor SA 
Obergruppenfuchrer Dr. Frank took overe" 

I only quote that to finish my arcument to show, as indecd all the evi- 
cence shows, that with regard tc the SA, no less than any other of the organe 
izations, the prosecution have provided evidence of crimes reaching over the 
perioc which they have stated. 

I deliberately hive nut out anything further that I might say, My Lord, 
because I don't want to shorten unduly the time, if the Tribunal wishes to 
ask me any questions. 

THE PRESIDENT: I think there is only one question that I should like to ask 
yous As I understand it, you say that the prosecution have proved facts from 
which one must conclude that every reasonable person who joined any of these 
organizations would know that they were criminal. 

SIR DAVID MAXVELL.FYFE: Yese 

THE PRESIDENT: You would agree, would you not, that proof of any fact 
which went to contradict the facts from which you have presumed knowledge of 


criminality could be proved by the defense? 


SIR DAVID MAXYELLFYFE: Certainly, If the defense wourht to prove, to 


take an extreme example, that the con uct of the SS with regarc to, first of 
all, concentration camps, and secondly, killing Jows and political commissars 
on the Russian front, despite the vast territory over which these crimes hnve 
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been proved to have been carried on, was done in such a way that nobody kne 
about it -- if there was relevant evidence on that point, then they could call 
it, on the general point that it wasn't a matter of imparted constructive know- 
ledge, but of memorye 

THE PRESIDENT: I only asked you that question because there were certain 
observations of Mr. Justice Jackson which did not seem altogether to accord 
with the answer which you have just givene 

SIR DAVID MAXVELL-FYFE: I think that as I understood Mr. Justice Jackson, 
he was saying that it might not be relevant to prove that one member did not 
know of the crimes, and I thought that our two approaches really did fit in with 
each othere 

THE PRESIDENT: Yese 

THE TRIBUNAL (Judge Biddle): I take it then, Sir David, that you would 
say that evidence with respect to general knowledge by any very substantial 
scgment of an organization would be relevant, would it not? 

SIR DAVID MAXVELL-FYFE: Nell, it would be relevant if it were not absurd. 
I mean, a dis claimer of knowledge of certain acts may be so absurd that the 
Tribunal should not take the time of inquiring into it. 

THE TRIBUNAL (Judge Biddle): But my point was this. You have snid that 
evidence with respect to general knowlege over a whole yrfonization would 
clearly be relevant. 

SIR DAVID MAXELL FYFE: Yese 

THE TRIBUNAL (Judge Bicle): ånd now I ask you whether that would not be 
true with respect to nny substantial segment of an organization such as the 
Waffen SS. 

SIR DAVID MXELL-FYFE: I am trying to relate it to the practical position. 
That is where I fine it very difficult. 


Now to take your example, it is difficult to imazine -- let's take four 


tivisions that were very well known: The Totenkopf, the Polizei, Das Reich, 


or the 12th Panzer Divisione I should have thourht that, as a matter of 
discretion, if it were sought to show that these divisions, about which there 
is so much evidence as to their participation in crime, did not know of the 
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crimes} the Tribunal would be right in rejecting that. 


TRIBUNAL (Judge Biddle): ell, the question would come up more 


whether the acts of the members of certain divisions were know generally 
hroughout the whole Waffen SS, would it not? 
SIR DAVID MAXVELL*FYFE: With the greatest respect, I find it very 
or absence of knowledge of a particular 


difficult to see how the knowledge 
division in the Waffen SS could affect the question of criminality of the SS 


as a whole. 
THE TRIBUNAL (Judge Biddle): Jell again, I am not asking you as to know- 
lecge in a particular divisions I am asking you as to general knowledge, 
SS, of the acts of a particular unite 


throughout the entire 


MAX fell, if some one is prepared to 


SIR DAVID MAX 


every division of and in my opinion no one in the Waffen SS 
opportunity of knowing of the crimes", then the 


had any knowledge 
evicence would be admissible. ts weight would be so negligible that I should 
submit it would not detain the Tribunal longe 

one is prepared, laying the proper ground 


But I concede that 


for his evicence, to say "I can speak; I 
’ O L 3 
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It will be remembered that when I dealt with the SA yesterday, Dr. 

Seidl-~ and I am sorry he is not hero--raised the Question that the defendartt 
Frank was not a member of the Så; anu Dr. Loeffler, in dealing with the Si 
today, raised the question that its activities no doubt did not really 
extend after 1939, and not importantly after the purge in 1934, 
á I find an interesting quotation from the Seai-official publication, 
Las archiv, for April 1942, ana as it is very short and deals with these 
points I venture to read it to the Tribunal so that it lay appear on the 
record, at page 54 it says: 

"SA Unit, General Government, 

"at the order of the Chief of Staff of the Si, there took place the 
foundation of the SA Unit, General Government, whose command General Governor 
S.. Obergruppenfuehrer Ir. Frank took over," 

I only quote that to finish my ergument to show, 2s indeed all the 
evidence shows, that with re-ard to the 54, no Less than any other of the 
organizations, the prosecution have }rovided ceviaence of crimes reaching 
over the Period which they have stated, 

I deliberateky have cut out anything further that I Wight say, iiy Lord, 
because I don't want to shorten unduly the time, if the Tribunal wishes to 


ask me any questions, 
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hawe the ground and the opportunity of speaking on the gencral position", 
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then I don't see how the Tribunal could exclude it. 

THE TRIBUNAL (Judge Biddle): The matter is very practical because we 
have to admise counsel for the defandants wmt material they can introduce, 
and do that very soon. 

SIR DAVID MAXWELL-FYFE: Certainly. 

THE TRIBUNAL (Judge Biddle): Now let me ask you 2 few other questions. 

On what basis, Sir David, do you contend that the Reich Cabinet was a 
criminal organization as of January 30, 1933, when, if I remember correctly, 
there were only three members of the Nazi Party who were in the Cabinet: 
Goering, Hitler, and Frick. Do you think that if three out of a very much 
larger number, some twenty odd, could be said to be part of a criminal 
organiz°tion, that that makes the entire Cabinet criminal? 

SIR DAVID MAXWELL-FYFE: Certainly, on thefacts. It must be remembered 
that Hitler had refused to take office as Vice Chancellor during the months 
before that, before the date that you put to me. He had refused on the 
ground that as Vice Chancellor he would not be in a position to carry cut 
his Party program. On that basis the defendant von Papen and Hitler 
negotiated, and Hitler came into power on the 30th of Janusry. 

It is the case for the prosecution that those who formed part of that 
Cabinet knew that they were forming part of a cabinet in which Hitler was 
goihg to work out his program, as has been declared on so many occasions. 
That is the first point. 

Secondly, it is the case for the prosecution that the defendant von 


Papen did join in introducing the Nazi conspirators into the Governmert with 
i ; p 


thatknowledge and with the purpose of letting them have their way in Germany. 


The same must gop--it hasn't been investigated to the same extent, 
because they are not defendants, but the industrialists and the Party were 
acting with them in the Reich Cabinet. They must be taken to have known, 
just as Gustav Krupp knew and supported, just as Kurt von Schroeder knew 
and supported the aims of the Nazis whom they introduced and cocperated 
with in the government. 

Thirdly, the personalities of the Nazis in the government--Hitler, and 
the defendant Goering, Frick, and Dre Goebbels, whem I think became 
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Propaganda Minister either at the same time or very shortly afterwards-- 
show that these people, they have shown it by their acts, were not persons 
to take second place. They introduced at once the Fuehrerprinzip into 
operation in the States, and these otherpeople in the Cabinet at that time 
accepted the Fuehrerprinzip and united in placing Hitler and the Defendant 
cering, and the other conspirators, in the position of power and authority 
which enabled them to carry out their monstrous crimes that are charged 
against theme 
I will give you one other reference. 
It was within a few months of that period that the defendant Schacht 
became Plenipctentiary for War Economy and began the preparation for the 
ide of the creation of Germany's war potential. 
hese reasons I submit that the Reich Cabinet at that date was 
deliberately -- a e same applies to the defendant von Neurath.e It is 
the whole case of the prosecuti S to the case a..ainst von Neurath, 
that he sold his respectability and reputation te the Nazis in ordér to 
help them buy with that reputation and respectability, a position of power 
in Germany, with the conservative circles in Germany, and with the dip- 
Europe with whom he came in touche 
reasons, Your Honor, I submit that the Reich Cabinet 


totally effected with the criminality which we sug- 


THE TRIBUNAL (Judge Biddle): In relation to the political leaders, 
let re ask you this, Sir David. 

In your opinicn, would it be necessary to establish the responsibility 
of political leaders of lower grades to show that 
formed of plans to wage aggressive war or to commit war crimes or crimes 
against humanity? In other words, I take it there is some obligation t 
show that information, Does that rest simply on the fact that these crimes 
were being perpetrated, or is there any evidence of that information? 

SIR DAVID MAXWELL-FYFE: There is evidence, and if I might just indicate 
the kind of evidence there is -- On the first stage of the acquisition 
of totalitarian control in Germany, which is the first stage in the conspirscy, 


apart from the Party program there are the extracts from the Hoheitstraecer 
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Propaganda Minister either at the same time or very shortly afterwards-- 
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show that these people, they have shown it by their acts, were not persons 
to take second place. They introduced at once the Fuehrerprinzip into 
operation in the States, and these otherpecple in the Cabinet at that time 

cepted the Fuehrerprinzip and united in placing Hitler and the Defendant 
Goering, and the other conspirators, in the position of power and authority 
which enabled them to carry out their monstrous crimes that are charged 
against theme 

Iwill give you one other reference. 

It was within a few months of that period that the defendant Schacht 
became Plenipotentiary for War Economy and began the preparation for the 
econcmic side of the creation of Germany's war potential. 

For all these reasons I submit that the Reich Cabinet at that date was 
deliberately -- and the same applies to the defendant von Neurath. It is 
the whole case of the prosecution, as to the case a.ainst von Neurath, 
that he sold his respectability and reputation to the Nazis in order to 
help them buy with that reputation and respectability, a position of power 
in Germany, with the conservative circles in Germany, and with the dip- 
lomatic circles in Europe with whom he came in touch. 

For all these reasons, Your Honor, I submit that the Reich Cabinet 
at that time was so totally effected with the criminality which we suge 
gest in this case. 

THE TRIBUNAL (Judge Biddle): In relation te the political leaders, 
let me ask you this, Sir David. 

In your opinicn, would it be necessary to establish the responsibility 
of political leaders of lower grades to show that as a group they were in- 
formed of plans to waz aggressive war or to commit war crimes or crimes 
against humanity? In other words, I take it there is some obligation t 
show that information, Does that rest simply on th: fact that these crimes 
were being perpetrated, or is there any evidence of that information? 

SIR DAVID MAXWELL-FYFE: There is evidence, and if I might just indicate 


the kind of evidence there is -- On the first stage of the acquisition 


of totalitarian control in Germany, which is the first stage in the conspirscy, 


apart from the Party program there are the extracts from the Hoheitstraecer 
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Magazine; you remember, Hoheitstraeger is all the political leaders. On 
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the anti-semitic part of that, there are documents, which are United States 
Exhibit 20, and United States Exhibit 332, which are shown in the trans- 


cript at pages 1622 and 1649. On the question of war crimes against allied 


Gauleiter, Kreisleiter, with instructions that Ortszrup-enleiter were’ to be 
informed verbally with regard to the lynching of allied airmen. That docu- 
ment is PS-057, shown in the transcript at page 1627. Amd that the hint 


was taken by at least one Gauleiter is shown by Document L-15), United States 


Exhibit 325, at page 1623. 


Then, there is a Himmler order to senior SS officers, to be passed 
orally to Gauleiters, that the police are t to interfere in the clashes 


between Germans and aviators. 
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That is Re-110, United States Exhibit 333, shown at page 162). There is a 
speech by Goebbels inciting the people to murder allied airmen, which is 
shown at page 1625, Similarly, with regard to foreign labor, there is a 
telegram from Rosenberg to Gauleiters asking them not to interfere with the 
confiscation of certain companies and banks. 
There is Jodl's lecture to Reichslciters and Gauleiters at a later 
There is an undated letter from Bormann to all Reichsleiters and 
Gauleiters, informing them that the ORV had instructed guards to enforce 
obedience of prisoners of war refusing to obey orders, if necessary with 
WweaponSe 
THE TRIBUNAL (Judge Biddle): Sir Davi if nay interrupt you for a 
I was familiar with the evidence with re pe o the Gauleiters and 
My question, you will remembe was addressed to the lower 


levels, the Blockleiters, 


SIR DAVID MAXWELL-FYFE: Well, I think one can surma irize it that even 
, 


as lower levels are concerned you have the four po : You have 

ein Kampf, the Party program, Der Ho heitstraczer, and the : that 
conferences were constantly held throughout the organizatio 

As I say, I have dealt with the evidence on the Jews, the lynching 
of allicd airmen, and hi sntioned the letter from Bormann to the 
Reichsleiters, Gaulciters, and Kreisleite about ass g in increasing 
the output of prisoners of war. Also, there is an instruction from Bormann 
dowm to Kreisleiter, about the burial of Russian prisoners of war, There is 
a decree for insuring the output of foreign workers that goes down towards 
Gruppenleiter 

All these matters are in cvid lence, and we submit that there is particul: 
evidence on practically every pointe ànd on the general point, as I said, 
you have these publications, coupled with the evidence that conference 
held, apart from the general Fuchrerpri would, and did, make 
Zellenleiter and the Blockleiter the final weapon for securing that the 
people acted in accordance with the leader's wishes. 

THE TRIBUNAL (Judge Biddle): let me ask you just two questions, and th 
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I will finish with regard to the Sie Would you say that a member of the SA 
who had joined, let us say, in 1921, and resigned the next year was guilty of 
conspiring to wage aggressive war and was guilty of war crire s? 

SIR DAVID MAXYELL-FYFE: Yes, in this senses If I may recall, I answerec 
a question that you were good enough to put to me a day or two ago as to when 
the conspiracy started. A man who tock an active and voluntary part as a member 
of the SA in 1921, certainly, in supporting the Nazi Party, was supporting the 
published program of the Party whichhad the aims which you have just put to mee 

That is certainly put clearly in Article 2 of the tarty aim as the 
getting rid of the dicta of Versailles, the Anschluss, getting the Gernans back 
to the Reich, which, of course, is only a polite way of saying destroying 
Austria and Czechoslovakiae 

Therefore, that man had these aims in vicwe 

With regard to war crimes, I respectfully repeat the answer that I put 
to you the other day, that it was an essential tenet of the Nazi Party that 
they shovld disregard the life and safety of any other people who stood in 
the way of the securing of their ambitions. à person who deliberately joins 
an organization with that aim, and with that aim getting more and more clearly 
related to practical problems as week succeeded week, was t& ing part in a 
first essential step of involving mankind in the miseries that we have seen; 
because it is that tenct, applied to every facet of human life and human 


suffering, which has caused the crimes which this Tribunal is investigatinge 
b3 > [=] 


THE TRIBUNAL (Judge Biddle): Well, I can see how you nicht say that with 


respect to conspiracy in war crimes, but I want to be perfectly clear also 
that you say, on the substantive crime of committing war crimes, that a man 
joining the SA in 1921 and leaving in 1922 would have committed those war 
crimes in the beginning of 1939. 

SIR DAVID MAXVELL-FYFE: If you put to me the substantive war ckime, I 
respectfully remind you that under Article 6 the last words are: "Leaders, 
organizers, instigators and accomplices participating in the formulation or 
execution of a common plan or conspire o commit any of the foregoing 
crimes are responsible for all acts performed by any person in the execution 


of such a plan," 
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Under the Charter, in my respectful submission, that is enough to make 
them responsible forthe crimese 


THE TRIBUNAL (Judge Biddle): Now only ane other questions 


What do you contend was the function of the SA after the Rochm purge? 


SIR DAYID MAXWELL.FYFE: The function was still to support all Nazi 
manifestations in the life of Germanys You remember that Dr. Loeffler was 
careful to accept, very frankly and fairly, the lOth of November, 1938. 
and I gave another example of how they were informed in the Governnent General 
‘ie have also given examples which I think you will find in my appendix of 
the participation=-a limited participation but still a participation-—-in the 
war crimes and crines against humanitye 

However, the main point of the SA after that time was to show that here 
were three million people who had come into the organization, which had 
providwd the force to bring the Nazis into powers and it had the forceful 
size of bringing. the Nazis into power in those days. They were then joined 
by two and a half million people, which brouzht their numbers up, at tha 


time, very high. They want down 
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again later on, but they were high in 1939, and they provided a great immoral 
force behind the Nazi Party, They provided strong support, and were ready 

on all occasions; whenever a demonstration had to be staged, the SA were there 
to give their support, They were an essential instrument for maintaining the 


Nagi control over the German Reich, 


THE TRIBUNAL (Judge Biddle): I take it, then, that the function, ih 


your opinion, did not change in substance after the purge? Would you say 
that? 

SIR DAVID MAXWELL-FYFE: The aim didn't change. It didn't need to 
do half as much, because, of course, by the end of 1933 all the other political 
parties were broken, Part of the SA's original task, as I think Dr. 
Loeffler put it, had been to safeguard the defendant Goering when he was making 
a speech =-=- I should have put it that it was to prevent the other people havin: 
a free run when they made speeches == and dealing with the clashes between 
the various groups. That was umecessary, because all political mposition had 
been destroyed. Therefore they became rather -- I forget the exact term, 
but sort of cheer-leaders or a collection of peo vle who would always be ready 
to give vociferous support. 

You must haveheard, your Honor, of the meetings coming over the wirdess 
with regulated cheers. It became more supporting, rather than dealing with 
opposition, but essentially the aim was the same, to keep the grip. 

THE PRESIDENT: It is now nearly quarter past five. Do you think 
that this discussion can be closed this evening before six o'clock? 

DR. DIX (Counsel for defendant Schacht): Mr. President, I believe 
that in five minutes I can be through with my question. 

THE PRESIDENT: All right. Do any of the other prosecutors wish to 
add anything? 

GENLRAL RUDENKO: I would like to make a few short remarks, Mr. 
President. 

THE PRESIDENT: How long do you think you will be, General Rudenko? 

GENsRAL RUDENKO: I think about ten minutes; no more. 

THE PRESIDENT: Does the French prosecutor wish to add anything? 

Me CHAMPETIER DE RIBES: I have nothing to add. 


THE PRESIDENT :4Dr. Dix, what I really want to know is whether there 
5289 
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is any prospect of our finishing this discussion tonight. General Rudenko 
wishes to speak for about ten minutes, and if the defendants’? counsel == 

of course, you will understand that a discussion of this sort, an argument of 
this sort, can't go on forever; and in the ordinary course one hears counsel 
on one side and counsel on the other side, and then a replys; one does not go 
on after thate Do you know how many of the defendants! counsel want to speak? 

DR. DIX: Mr, President, I know that. 

THE FRESIDENT: I think the best t ing would be if we were to adjourn 
now qnd to sit in open session tomorrow, and then we shall probably be able 
to conclude this argument in about an hour. Bo you agree with that, General 
Rudenko? 

GENERAL RUDENKOs I agree. 


counsel 
THE PRESIDENT: Do defendant! s/think we shall be able to conclude 


t in about an hour tomorrow morning. 
(Several counsel nod affirmatively) 


THE PRESIDENT: Very wells we will adjourn until ten ofclock tomorrow 


morninge 


(The Tribunal adjourned until 2 “arch 1946 at 1000 hours) 





